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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed in Open Court Sep. 26, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on September 1, 1960, Sworn in on September 6, 
1960 | 
The United States of America Criminal No. 801-60 

v. Grand Jury No. 963-60 


David L. Hansford Violation: 26 U.S.C. 4705(a), 
4704(a) 
21 U:S:C. 174 
(Sale, possession 
and importation of 
narcotics) 


The Grand Jury charges: | 


On or about July 24, 1960, within the District of Columbia, David 
L. Hansford did sell, barter, exchange and give away to William Bur- 
nett, a narcotic drug, that is, four capsules containing a mixture totaling 
about 180 milligrams of heroin hydrochloride, quinine, hydrochloride and 
mannitol, not in pursuance of a written order, written for that purpose, 
from the said William Burnett, as provided by law. 
SECOND COUNT: 

On or about July 24, 1960, within the District of Columbia, David 
L. Hansford purchased, sold, dispensed and distributed, not in the ‘origi- 
nal stamped package and not from the original stamped package, a 
narcotic drug, that is, four capsules containing a mixture totaling about 


180 milligrams of heroin hydrochloride, quinine hydrochloride and 
mannitol. This is the same heroin hydrochloride which is mentioned in 
the first count of this indictment. 


THIRD COUNT: 

On or about July 24, 1960, within the District of Columbia, David 
L. Hansford facilitated the concealment and sale of a narcotic drug, 
that is, four capsules containing a mixture totaling about 180 milligrams 
of heroin hydrochloride, quinine hydrochloride and mannitol, after said 
heroin hydrochloride had been imported, with the knowledge of David L. 
Hansford, into the United States contrary to law. This is the same 
heroin hydrochloride which is mentioned in the first and second counts 
of this indictment. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Joseph P. Burke, Jr. 


Foreman. 


{ Filed Oct. 7, 1960] 


PLEA OF DEFENDANT 


On this 7th day of October, 1960, the defendant David L. Hansford, 
appearing in proper person and by his attorney Andrew W. Carroll, 
Esquire, being arraigned in open Court upon the indictment, the sub- 
stance of the charge being stated to him, pleads not guilty thereto. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 
BURNITA SHELTON 
MATTHEWS 
Presiding Judge 
Criminal Court #Two 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS | 


[ Filed June 19, 1961] 


Washington, D. C. 
Monday, December 19, 1960 


The above-entitled cause came on for trial before the HONORABLE 
HENRY A. SCHWEINHAUT, a U. S. District Judge, and jury, at approxi- 
mately 10:30 a.m ! 
APPEARANCES: | 
ARTHUR McLAUGHLIN, ESQ. ! 
for the Government 
MAURICE GUERVITZ, ESQ. 
for the Defendant 
* * 
15 MACEO HUTCHERSON | 
was called to the stand as a witness by counsel for the Governne nt, and 
having been duly sworn was examined and testified as follows: 
DIRECT EXAMINATION : 
BY MR. McLAUGHLIN: | 
Q. Officer Hutcherson, your full name is what? A. Maceo 
Hutcherson. | 
16 Q. And you are a member of the Metropolitan Police TCPAPEneny 
A. Iam, sir. | 
Q. And assigned to what squad or detail? A. Narcotics Squad. 
Q. Were you so assigned on July 24. of this year, of 1960? 
A. Iwas, sir. 
Q. Recalling your attention to that date of July 24 of 1960, did you 
see a man identified to you as William Burnett? A. I did, sir. 
Q. And when did you see William Burnett on July 24 of 1960? 
A. It was approximately around 4:30 p.m. in the afternoon. | 
@. And where did you see him? A. I picked him up at Fifth and 
Upsher Streets, Northwest. 
Q. Where did you go with him, if any place? A. I went first by 


my apartment, and then I went to 418 Jefferson Street, and from there 
to 12th and Euclid Streets, Northwest. 
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Q. When you went to your apartment with William Burnett, did he 
do anything while in your apartment? A. Yes, he did. He made a 


telephone call. 

Q. Telephone call? A. Yes, sir. 

Q. And did you hear what Burnett said on the telephone? A. I 
heard the conversation of Burnett. 

Q. What did he say? A. He stated that--as he picked up the 
phone, he asked for Dave, and then he said, "Are you straight?" He 
said, “I will be on down; my cousin is going to bring me down." 

Q. And what is the word meaning of "straight?" What does the 
word "straight" mean in the narcotics traffic ? 

MR. GUERVITZ: Iam sorry. Did I understand the witness to 
say, "Are you sick?” Or, "Are you straight?" 

THE WITNESS: "Straight." 

BY MR. McLAUGHLIN: 

Q. What does that word mean in the narcotics traffic here in the 
District of Columbia? A. It means, do you have any narcotics at the 
present, or can you get some. 

Q. Now, after that conversation you heard Burnett have on the 

phone, what did you do then? A. I then took William Burnett and 
drove to 418 Jefferson Street, Northwest. 

Q. Well now, when you drove there, how--in whose car did you 
drive? A. I drove my private automobile, sir. 

Q. And what time would you say you arrived at-- in the vicinity 
of 418 Jefferson Street, Northwest? A. It was approximately 4:50; 
near 5:00 o'clock. 

Q. Allright. Did you do anything to or with Burnett prior to 
going to that immediate vicinity? A. Yes, I did. Before going to 418 
Jefferson Street, Northwest, 1 searched William Burnett to ascertain 
whether he had any narcotics or money on him at the time, and I found 
that he did not. 

Q. Did you find any narcotics onhim? A. No, I didn't. 

@. Any money of any kind? A. No, I didn't. 


b) 


Q. Any order form issued by the Secretary of Treasury for the 
purpose of purchasing narcotics? A. No, I didn't. 

Q. After you searched the defendant, that is--William Burnett, 
where did you go or what did you do with him? A. I then gave him six 
dollars of Metropolitan Police Department funds to purchase four cap- 
sules of heroin. | 

Q. Did there come a time when you finally arrived in the vicinity 
of 418 Jefferson Street? Did you arrive there? A. I did, sir. 

Q. All right. When you arrived there who did you see, if anybody? 
A. Upon arriving there I saw the defendant, Dave Hansford, come out 


of premises at 418 Jefferson Street. 


Q. Allright. And when defendant Hansford came out of that ad- 
dress where did he go or what didhe do? A. He came over to my 
automobile and asked me to take him to 12th and Euclid Streets, North- 
west. | 

Q. Now, at that time, who was in the automobile ? A. William 


Burnett and myself, sir. | 

Q. And where in the automobile were you and William Burnett? 
A. I was driving the automobile; William Burnett was sitting in front 

on the passenger's side, and then-- 

Q. Where did the defendant get in the car, what part of the car? 
A. Defendant Hansford sit in the rear of the car. 

Q. And you say you drove to where? A. I drove from 418 Jef- 
ferson Street to 12th and Euclid Streets, Northwest. | 

Q. At whose direction? A. Defendant Hansford's, sir. 

Q. Was there any conversation in the car during your ride to 
that locality or vicinity? A. There wasa conversation in the car, sir. 

Q. All right. Who was that conversation between? A. It was 
between William Burnett and David Hansford. | 

Q. As near as you can recall, tell us what William Burnett and 
Hansford, the defendant, said, if anything. A. Well, there was a 
short conversation in general, and then William Burnett stated to Hans- 
ford that he wanted to ''go down Fourth Street," which meant in the 


narcotic traffic that he wanted to purchase four capsules of heroin. 


Then William Burnett passedthe money that I had given him over to 
David Hansford in the back seat, in a brown envelope. 

Q. All right. Then what happened next? A. I arrived at 12th 
and Euclid Street. 

Q. Give us the approximate time you arrived there. A. It was 
shortly after five, two or three minutes past. 

Q. Thatisp.m.? A. That's correct, sir. 

Q@. What happened when you arrived at 12th and Euclid Street? 
A. I parked on the corner of 12th and Euclid Street. David Hansford 
stated to me that he would be right back. He got out of the car and 
walked down 12th Street to 2516. He went in the premises and then he 
came out of the premises in approximately five or ten minutes, came 
back to the corner and called William Burnett who was sitting in my 
automobile over to the corner, which is about 10 feet from my car, 
and passed something to William Burnett. 

Q. All right. Then what happened? A. William Burnett then 
got back in the car and turned it over to me, and it was-- 

Q. Turned what over to you? A. A piece of paper which con- 

tained four capsules of white powder. 

Q. And as far as your observation, was that the same piece of 
paper that Hansford had turned over to Burnett? A. That's correct, 
sir. 

Q. When you received that exhibit, that is, that package from 
Burnett, what did it contain? A. It contained four capsules of white 
powder. 

@. What happened after that? A. Dave Hansford then asked me 
if I would wait for him. He said he was going down to the corner and 
he had some empty soda bottles, and I told him I would. He walked 
down to the corner of Euclid and 11th Street and I waited in the car. 
He returned in about five or ten minutes and he had some full soda bottles. 
He passed by the car going back up 12th Street and told me he would be 
right back. I don't know where he went from there. He walked up 12th 
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Street. Then he came back to the car in approximately five or ta 
minutes, and then I took him back to his address. He asked me if I 
would take him back up to 418 Jefferson; I drove him to 418 Jefferson 
Street and he got out of the automobile. 

Q. This 12th and Euclid Street you testified, what section of the 
city is that in? A. Northwest Washington. 

Q. Washington, D. C. A. That's correct. | 

Q. And then after you dropped the defendant Hansford off where 
did you go or what did you do? A. I dropped William Burnett off in 
the area of where I picked him up, Fifth and Upsher Street. Then I 
went back to my apartment and I made a field test of the capsules I 


received from William Burnett, and it indicated positive reaction it 


was a narcotic drug of the opiate group. 
Q. Then what did you do with those four capsules ? An _ I kept the 
capsules in my possession until I turned them over to Officer Krenitski 
July 25 about ten a.m. in the narcotics squad office. | 
Q. I show you Government Exhibit marked for identification 
Number 1-- | 
THE DEPUTY CLERK: Government Exhibit Number 1 marked 
for identification. | 


(Government Exhibit Number 1 
was marked for identification. ) 


BY MR. McLAUGHLIN: ! 

Q. I show you Government Exhibit marked for identification Num- 
ber 1, officer, and ask you if you can identify that? A. I can, sir. 

Q You identify Government Exhibit marked for identification 
Number 1 as what? A. These are the four capsules and the piece of 

paper which I received from William Burnett, and I placed them in this 

brown envelope, placed my initials on them, time and date that they 
were purchased, and also William Burnett placed his initials on them. 

Q. On July 240f1960? A. Thats correct, sir. | 

Q. Now, at the time you received Government Exhibit ‘marked for 


identigjcation Number 1 from William Burnett, did they contain any 
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government stamps of any kind onthem? A. No, they didn’t, sir. 

Q. Ali that you have testified to happened in the District of 
Columbia; is that right. A. That's correct, sir. 

Q@. And you refer to the defendant as David Hansford; do you see 
him in court here today? A. Ido, sir. 

Q. Wili you point him out, please? A. The colored man sitting 
to my right. (Pointing to the defendant. ) 

MR. McLAUGHLIN: May the record show he identifies the de- 
fendant, David Hansford? 

THE COURT: Yes. 

MR. McLAUGHLIN: I believe that is all Ihave, Your Honor, of 
this witness. 

CROSS-EXAMINATION 
BY MR. GUERVITZ: 

Q. Officer'Hutcherson, you mentioned the name of William 
Burnett. How long have you known William Burnett? A. I met William 
Burnett in May of 1960. 

Q. Now, previous to that time was William Burnett working with 
the narcotics squad with other officers on the squad? A. Personal 
knowledge, I don't know. 

Q. When you met him in May did you meet him ona personal or 
a social meeting, or did you meet him through your activities on the 
narcotics squad? A. I was introduced to him by my supervising 
officer. 

Q. By whom? A. By one of my supervising officers. 

Q. Whatis his name? A. Officer Krenitski. 

Q. Now, you know personally that Burnett was a narcotic addict; 
is that right, sir? A. Yes, I did know he was. 

Q. He had been a narcotics addict for several years; is that 
right? A. I don’t know how long he had been an addict, but I did know 
that he had been an addict. 


° ~~ Q. You knew he was addicted to the use of narcotics at the time 
that you met him; is that right? A. I didn't know personally that he 
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was addicted to it. I know he was a user, but I didn't know he = 
addicted. 

Q. Now, you knew that he was addicted in July of 1960; is that 
right, sir? A. I knew that he went to the hospital for treatments. 

Q. For treatment for narcotic addiction; is that right, | sir? 
A. That's correct, sir. : 

Q. D. C. General Hospital. A. That's correct, sir. | | 

Q. Now, did you pay Burnett personally out of your funds for the 
service that he would do for you in connection with your narcotics work? 
A. No, I didn't personally pay William Burnett. 

Q. Who paid Burnett for the work that he did? A. Officer 
Krenitski paid him in the narcotics squad at different times. | 

Q. Did you ever pay Burnett any money for work that he has done 
as informer or special employee on the narcotics squad; did you per- 
sonally ever pay him any money? A. During the course of the period he 
worked with me I occasionally gave him some money which he eee a 
form for. | 

Q. Did you facilitate his narcotic drugs for work he was s doing for 
you? A. NoIdidn't, sir. 

Q. Did you give him money so he could buy narcotic arugs? 
A. No. 

Q. Do you know what he did with the money? A. Ido not know 
what he did with the money he received. 

Q. Again, sir, calling your attention to the 24th of saly, where 
did you see Burnett--where did you see Burnett that day, ee: first time? 
A. At Fifth and Upsher Street. 

Q. Is thathis address? A. I don't know, sir. He was out on the 
corner. I had previously met him there before. 

Q. And did you go down there on an appointment, or did you go 
down there to just find him? You knew you would find him there? 
A. Well, as I stated, I had previously met him there before, but I 
don't remember whether he had called me prior or not, but he had my 


number and he had called me several times when he wanted to give some 
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information to the narcotics squad. 
Q. Iam talking about July 24, sir. What was your occasion in 


going to Fifth and Upsher? Did Mr. Burnett make a previous appoint- 


ment to meet you there or did you go to look for him? <A. Iam not 
positive, but I believe he called me. 

Q. You are not sure? A. No, sir. 

Q. You could have very well gone down there to look for him and 
picked him up that morning? A. Could have been possible. 

Q. Where did you find Mr. Burnett? A. On the corner. 

Q. Was he there when you got there or did you have to wait for 
him? A. He was there. 

Q. Now, was he there with anyone else or by himself? A. He 
was by himself. 

@. Where did you come from before you went to Fifth and Up- 
sher? A. Icame from my apartment, sir. 

Q. Incidentally, Mr. Burnett on many occasions, several occasions, 
had done work for you personally in your apartment, is that right? 

A. Not on several occasions; he did work for me one day. 

Q. Painting? A. That's correct, sir. 

Q. Cleaning up? A. No, just painting. 

Q. Did he ever stay there overnight? A. No, he has never. 

Q. Now, after you picked up Burnett, where did you go from there, 
from Fifth and Upsher? A. I went to my apartment. 

Q. Was that your suggestion to go back to your apartment? 

A. After he told me he wanted to make a call and he had previously-- 
Q. Now, Iam asking you, just answer the question, was it your 
suggestion that you go back to the apartment? A. It was my sug- 

gestion. 

Q. It was your suggestion? A. That's correct, sir. 

Q. Now, you stated that Mr. Burnett put a call in to the defendant 
from your apartment; is that right, sir? A. Thats right. 

Q. And was that your suggestion that he call the defendant? A. No. 

He suggested he call the defendant when he told me that-- 
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Q. Iam not asking you what he told you; I am asking whose 
suggestion was it that Burnett call the defendant? 

THE COURT: I think you have to fill it in, Mr. Guervitz, That 
is the trouble so very frequently with these yes or no answers; you don't 
get the true picture, the background of the thing. | 

MR. GUERVITZ: May I withdraw that question and go on? 

THE COURT: Yes. 

MR. GUERVITZ: I will withdraw that question. 

BY MR. GUERVITZ: 

Q. Now, Mr. Hutcherson, Burnett called Hansford. Now, what 
was it that Burnett stated on the phone that you heard, the conversation 

you heard from Burnett? A. He asked for Dave. Then he asked 
him if he was straight. 

Q. Ifhe was what? A. If he was straight. 

Q. Allright. Is that the only conversation? A. Then, he told him 
that he would be on by and his cousin was going to bring him by. 

Q. Is that all that was said? A. To my best recollection, sir; 
that was all that was stated. | 

Q. Do you recall whether or not Mr. Burnett said that he wanted 
to sell a typewriter; do you recall any conversation about a 5 ica 
A. No, sir, I don't. | 

Q. Now, was there only one call placed from your apartment? 
A. That's correct, sir. 

Q. What time did you say that call was? A. It was before 
five o'clock; it was between 4:30 and five. | 

Q. Where is your apartment located? A. Do I have to answer 

that, sir? 

THE COURT: I am not sure whether he does or not. | 

MR. McLAUGHLIN: In the Northwest section. 

THE WITNESS: In the Northwest section of the District of Columbia. 

BY MR. GUERVITZ: 
Q. Do you have any objection to giving the address? ! 
THE COURT: He obviously does or he wouldn't have amee me, and 
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since he is a police officer engaged in the business he is in I don't be- 
lieve I am going to expose him. 
MR. GUERVITZ: All right, Your Honor. 
BY MR. GUERVITZ: 
Q. Now, Officer Hutcherson, how soon after the phone call did 
you arrive at 418 Jefferson Street at the home of the defendant? A. I 
would say it was approximately around five, or shortly before five when 
I arrived at 418. 
THE COURT: In the afternoon? 
THE WITNESS: In the afternoon. 
BY MR. GUERVITZ: 
Q. In minutes or so after the phone call, how long was it, would 


you say, when you arrived there? A. Maybe ten or fifteen minutes. 


Q. Now, when you got to 418 you stated that you saw Hansford there; 
did you go into the house? A. No, I didn't, sir. 
Did Burnett go into the house? A. No, sir. 
How did Hansford know you were there? A. I blew my horn. 
And did Hansford come out himself? A. Yes, he did. 
Now, when Hansford got there did you make yourself known to 
him, did you tell him who you were? A. William Burnett told him. 
Q. Toldhim what? A. That I was his cousin. 
Q. And did he introduce--Burnett introduce you to Mr. Hansford 
as his cousin? A. He introduced me to him as Pete--as Pete. 
Q. As Pete? A. That's correct, sir. 
Q. Didhe say you were his cousin-- 
THE COURT: Who was Pete; you? 
THE WITNESS: That's correct, sir. 
BY MR. GUERVITZ: 
Q. He introduced you as Pete; is that right, sir? 
A. That's correct, sir. 
Q. And at the time he said you were Pete did he tell Mr. Hansford 
that you were Burnett's cousin; did he also say that you were Burnett's 
cousin? A. Not at that particular time. 
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Q. When did he tell Hansford that you were his cousin? A. He 


said this over the phone. | 

Q. Onthe phone. Now, do you recall testifying before we had to 
discontinue the previous trial of a week or so ago because of my illness, 
that when you arrived at the Hansford home you were introduced to Mr. 
Hansford by Burnett as Burnett's cousin; do you remember that, sir? 
A. Idon't remember. I do remember stating that he had told! Hansford, 
but I don't remember testifying that he introduced me at that nes 
time as his cousin. i 

Q. Isn't it a fact that you testified under oath that Mr. Burnett 
introduced you to Hansford in front of his house as Burnett's cousin? 
A. I don't recall testifying to this, sir. | 

Q. Is it possible you could have so testified? A. AsI stated, I 
don't recall. 

Q. Now, sir, when Hansford came out into the car did Hansford 
tell you he was going to get narcotics? A. No, he didn't * me he 


was going to get narcotics. 

Q. Where did he tell you he was going? A. He asked | me to drive 
him to 12th and Euclid Street, Northwest, in the District of Columbia. 

Q. Did he tell you the reason he was going there? A. No, he 
didn't tell me any reason. : 

Q. Did he try to keep it a secret from you what he was going to 
do? A. Well, I wouldn't say he tried to keep it a secret; they talked 
the language which the narcotic addicts use in the street, and I know the 
language. ! 

Q. In other words, he was very open about the fact that he was 
going to get narcotics. A. As I stated, he was talking narcotics language 
in my presence and I understand the narcotics language. | 

Q. What was this narcotic language he spoke? A. That he could 
"cop, * he was "straight," and that-- | 

Q. Will you please use the words— : 

THE COURT: Let him answer. 

MR. GUERVITZ: I am sorry. 
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THE WITNESS: You asked me what was the narcotic language. 

THE COURT: No; he asked you what Burnett and Hansford said to 
each other. Is this 418? 

MR. GUERVITZ: At the time when Hansford came up to the car 
in front of 418. 

THE COURT: Now, do you remember what they said to each other 
in your hearing? 

THE WITNESS: Well, at that particular time they were just 
talking in general. He spoke to him and Burnett said, This is Pete.” 
They got in the car and Hansford--Hansford got in the car, and then 
Hansford stated that he could "cop," and he wanted me to take him to 
12th and Euclid Street. 

BY MR. GUERVITZ: 

Q. Now, Iam asking you, sir--I have let you talk on, but lam 
trying to find out, before Hansford got into the car, was anything said 
by Hansford or Burnett to each other or to you in connection with their 
obtaining or going for narcotics, or anything to lead you-- 

THE COURT: Or anything else, for that matter. 

THE WITNESS: Before he got in the car? 

THE COURT: Before he got in the car. 

THE WITNESS: No, sir. 

BY MR. GUERVITZ: 

Q. Now, after he got into the car how soon was it that anything 
was said about narcotics, or anything was said which related to narcotics? 
A. Well, as soon as I pulled off from 418 Jefferson Street. 

Q. Allright. Who said anything about narcotics? A. Hansford 
stated that he was ready. 

He was what? A. He was ready. 

He was ready, r-e-a-d-y? A. Thats correct, sir. 

What else did he say? A. And he could “cop." 

He could "cop," c-o-p? A. Thats right, sir. 

Go ahead, what else did he say? A. Best of my recollection, 
then he asked me to take him to 12th and Euclid Street, Northwest. 
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Q. He had already asked you that before he got in the car; is 
that right? A. No, sir. AsI stated, there was nothing said before 
he got in the car. | 

Q. In other words, he came out, got in the car, and then he said 
he was ready, and he could "cop, " --Hansford said that; is that right? 
A. That's correct. 

Q. And then he told you after that to take him to 12th and Euclid? 
A. That's right, sir. 

Q. Is that the extent of the conversation? A. Well, then they 
were talking in general about things that they knew about each other, 
how long they had been knowing each other. : 

Q. All right, sir. Now, when you got to 12th and Euclid, where 
did you stop your automobile? A. On the corner of 12th and Euclid 
Street on the-- | 

Q. Which way was your car facing? A. It was facing west, on 
Euclid Street. 

Q. West on Euclid. Now, when you say west, that would be towards 
13th Street; is that right? A. No, it was facing east, facing toward 
11th Street. | 

Q. East toward 11th, and that would be--what side of the street 

was your car, north side of Euclid or south side of Bnei? 
A. On the south side, south side of Euclid Street. 

Q. In relation to 12th Street, were you east of 12th or were you 
west of 12th Street? A. I was east of 12th Street. 

Q. Now, in relation to the curbline of 12th Street and Euclid, 


where was the back of yourcar? A. Approximately, it was very near 


the corner, less than six or seven feet from the corner. 

Q. Less than six or seven feet. Now, let me ask you this, sir: 
when you say from the corner, you mean the back of your car was ex- 
tending into the sidewalk area, or was it past the sidewalk atea--I am 
talking about the east sidewalk of 12th Street. A. It was partly in the 
sidewalk area. 

Q. How much of the car was in the sidewalk area? A. Well, I 


would say the back fender. 
Q. The back fender? A. That's right, sir. 
Q. And what type of car do you have? A. ‘'60 Valiant. 
Q. Then you stated that when you stopped there--what did Hans- 
41 ford say to you or to--strike that. Incidentally, who asked you 
to stop the car? A. He had already--the defendant Hansford had al- 
ready told me where to stop. 
Q. Did he tell you to stop on Euclid or just at 12th and Euclid? 
A. He said 12th and Euclid. 
Q. Did he tell you to stop in the exact spot where you stopped? 
A. No, he didn't. 
Q. What did Hansford say then after you stopped the car? A. He 
told me he would be right back. 
Q. Now, did you remain in the car? A. I remained in there until 
he was out of sight, until he had left the corner. 
Q. Allright. Then what did you do? A. Then I got out and 
walked around my car to see where he was going. 
Q@. And how far did you walk? A. I walked around five or six 
feet from my car. 
And where did you stand? A. I was on the sidewalk. 
Which sidewalk? A. East sidewalk. 
East sidewalk of what? A. 12th Street. 
Now, that was daylight, wasn’t it? A. That's correct, sir. 
Pretty bright day? A. That's correct, sir. 
What did you observe Mr. Hansford do? A. He went in the 
premises of 2516 Twelfth Street, Northwest. 
Q. And where were you when he went in those premises? A. On 
the east sidewalk of Twelfth Street. 
Q. And how far as 2516 from you? A. Approximately 75 feet. 
Q. Now, how long did you--did you remain standing there? 
A. No, I didn't. 
Q. What did you do? A. I returned to my automobile. 
Q@. And where was Burnett at the time 2 A. Sitting in the auto- 
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mobile. with the door open. 

Q. How long did Mr. Hansford stay in 2516? A. Approximately 
five or ten minutes. | 

Q. Did you see him come out of those premises ? A. No, I 

didn't, sir. | 

Q. Inother words, you did not see him at all come out? A.I 
saw--I didn't see him come out of the premises, but I saw him walk down 
the sidewalk very close to the premises; I didn't see him come out of the 
door. : | 
Q. Isn't it a fact, sir, that you testified on the previous trial that 
you stood there and watched him go in and come out of those premises; 
isn't that right, sir? A. AsI stated, I said I do remember seeing him 
on the step, or very close to the door, but I didn't see him come right 
out of the door. | 

Q. Iam talking about the previous trial we hada couple of weeks 
ago. Isn't it a fact you testified you saw him go in and also saw him 
come out of those premises? A. I don't recall that I stated I saw him 
come out. 

Q. You don't recall that? 

THE COURT: Now just a moment, please. You say yn don't 


recall saying you saw him come out? 
THE WITNESS: Out of the door? 


THE COURT: You saw him go in. 
THE WITNESS: That's correct, sir. 
BY MR. GUERVITZ: | 

Q. Now, you also stated on your direct examination that you gave 
that you saw Burnett give the defendant the money; is that right? A. That's 
correct. | 

Q. Where did you see him give--where did you see Burnett give 
Hansford the money? A. He gave him the money prior to my parking 
on 12th and Euclid Street, in route to 12th and Euclid Street. I was 
approaching 12th and Euclid Street when he gave him the money. 

Q. He just handed the money over tohim? A. He reached over 
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the back seat. 

Q. How didhe do it? Will you show the jury? A. He was 
sitting in the passenger side, the back seat of the car was here, he 
turned, reached over the back seat and handed it to Hansford. 
(Indicating. ) 

Q. What were you doing? A. I was driving. 

Q. You saw him do that? <A. That's correct. 

Q. When Hansford came back to the automobile--when David 

Hansford came back to the automobile you stated that you saw a 
transaction occur; where was Burnett at that time? A. When he came-- 
when the defendant, Dave Hansford, came back to the automobile, Wil- 
liam Burnett was still sitting in my car on the passenger side with the 
door open. The defendant Hansford called Burnett. 

Q. What did he say? A. He told--he called, he said, "Come here 
Vamp." William Burnett was called Vamp. Vamp got out of the car, 
walked over to the corner, which is about ten feet from my car and met 
Hansford. Hansford then handed him something in a piece of paper. 

Q. What type of paper was it? A. Cellophane paper. 

Q. And that was done about ten feet from the car? A. That's 
right. 

Q. In your presence? A. That's correct. 

Q. And you saw that transaction? A. That's correct. 

Q. And that was--where was--where were Hansford and Burnett 
standing when they did that? A. On the sidewalk. 

Q. Now, you stated in your direct examination that--strike that. 
Then after the defendant handed Burnett this--these articles, what did 
Burnett do? A. | He kept them in his right hand, came direct back to the 
car, got in the car and handed them to me. 

Q. And where was Hansford at that time? A. Hansford walked 
off. At the same time as he walked off with empty bottles he asked me 
would I wait for him. 

Q. How many bottles did Hansford have in his hand? A. One 
crate; I don't know how many bottles. 


19 


Q. Where did Hansford go from that point? A. He walked to the 
corner of Euclid and 11th Street; where he went from there I don’ t know. 
That is how far I saw him. 

Q. Then there came a time Mr. Harisford came back. A. That's 
correct. | 

Q. Where did he go from there? A. He walked back around 12th 
and Euclid Street; where he went then, I don't know. | 

Q. Did you watch him? A. I could see him walking up 12th 
Street. 

Q. Where were you atthe time? A. Seated in my ue 

Q. And you could see him walking up 12th Street from the car? 

A. That's right. | 

Q. From the driver's seat? A. That's correct. | 

Q. How far could you see him walking up 12th Street? A. I 
saw him up around the corner and I could see quite a distance up the, 
street. | 

Q. From the driver's seat you could see quite a distance up 12th 
Street? A. That's correct, sir. | 

Q. Isn't ita fact, sir, that at 12th and Euclid where your driver's 
seat would be located there is a high lawn that you couldn't see around 
the corner; isn't that right, sir? A. Would you repeat me 
sir? 

Q. Isn't it a fact that the corner house at 12th and Euclid, where 
you were parked, has a high lawn and a brick wall there, that it is im- 
possible for you to see anywheres up 12th Street? A. If you are 
parked partly in the sidewalk it is not impossible to see around the 

corner. | 

Q. You stated your rear fender was in the sidewalk; how long is 


your car, sir? A. Average length of an automobile. 
Q. About 16 feet? 
_ THE COURT: Well, he said it was a Falcon. 
THE WITNESS: It is a Valiant; a small car. 
THE COURT: Which did you say; Valiant or Falcon? ! 


THE WITNESS: Valiant. 
BY MR. GUERVITZ: 

Q. How long is a Valiant, sir? A. I don't know exactly, but it 
is the same length of an average size car, but it is built low and has a 
lot of view from the glass. 

Q. Now, you are certain that you could sit in that driver's seat 
past the sidewalk area and see up 12th Street? A. I could look out 
my back and side glass and see around a portion of 12th Street. 

Q. How many feet was the rear of your car away from the-- 
into the sidewalk; how many feet would you say, sir? A. My back 
fender was back approximately half way the sidewalk. 

So half of your car was past the sidewalk area; is that right? 

Not half of my car; the back fender, sir. 

How much? A. From the back fender to the rear, sir. 

Now, on your direct examination you stated that the only con- 
versation--and you said this day, sir--isn't this a fact, that the only 
conversation that was had in the car between Burnett was this: that 
Burnett said to Hansford that he wanted to go down Fourth Street, which, 
you stated, in the parlance of the narcotic language, that he wanted four 
capsules. You stated that on direct examination when Mr. McLaughlin © 
asked you this question, didn't you? A. That's correct, sir. 

Q. Now, when I asked you what conversation took place on cross- 
examination you stated this: that Hansford said he was ready and he 
could "cop."’ Now, you didn't tell Mr. McLaughlin that, did you, on 
cross-examination? 

MR. McLAUGHLIN: He testified to that here; he is talking about 
two different people. He said one time about Burnett, and now he is 
talking about Hansford. 

BY MR. GUERVITZ: 

Q. You stated on cross-examination that the only conversation in 
the car was when Burnett said he wanted to go down Fourth Street, do 

you recall that, sir? A. I recall stating that-- 

Q. That was the only conversation. A. I don't recall saying that 
was the only conversation or that was the complete conversation. 
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Q. Now, in the trial that we had which started a couple: of weeks 
ago, you didn't say that Hansford said he was ready, he could "cop"; 
did you say that, sir? A. No, I didn't. 

Q. And I asked you about the conversation there too. You didn't 
say that. A. I stated to the best of my recollection the conversation 
that I remembered. 

Q. Isn't it a fact that you said to me that the only conversation 
they had was that he wanted to go down Fourth Street on the previous 
trial? | 

MR. McLAUGHLIN: What is he talking about? | 

MR. GUERVITZ: I am talking about the only conversation, 
When I asked him-- | 

BY MR. GUERVITZ: ! 

Q. When I asked you in the previous trial what was the conversa- 
tion in the car you said the only conversation was Burnett said he wanted 
to go down Fourth Street, and I am asking you today, sir-- | 

THE COURT: Well now, Mr. Guervitz, do you have--I don't 
suppose you do--the exact questions that you asked this witness? 

MR. GUERVITZ: I just have the notations, Your Honor, that I 
made at the time, just notations of the answers, but I think, if I could 
do this, Your Honor: we have a recess and I would like to - the 
stenographer to-- 

THE COURT: No; it is bad enough to try it twice without doing 
it three times. The trouble with this line of inquiry that I find, and I 
listened too--I was here the last time too--and it is almost ten days 
ago now--it is certainly a full week, longer than that--none of us can 
remember precisely what was asked and what the response was. The 
implication in these questions is that this witness testified differently 
when he was on the stand than he is testifying now. Now, to. a degree, 
that may well be true; I don't find the fault in it. Perhaps I shouldn't 
be saying this, but I don't like a false impression to be given or taken 
by the jurors here. A certain phrasing of a question may bring a cer- 
tain answer; a somewhat different phrasing of really what is the same 


question will bring another answer, and unless you have got exactly 
what you said before, I don't believe it is fair to pursue this line of 
inquiry. 

MR. GUERVITZ: The answer to that is that Iam not going to be 
unfair-- 

THE COURT: I know you are not trying to be. 

MR. GUERVITZ: Nor am I trying to do anything here other 
than to show that this witness had made, at another time, a different 
statement as to the occurrence and as to what was said for the purpose 
of the credibility. . 

THE COURT: I suppose I am wasting time mentioning it. 

MR. GUERVITZ: I won't pursue it, Your Honor, if you don't think 
Iam doing the right thing. I don't want to do anything in any way that 
certainly would be any prejudice on our part in trying to misconstrue 
this witness. 

THE COURT: You go ahead. 

BY MR. GUERVITZ: 

Q. Now, Mr. Hutcherson, in connection with your duties as a 
police officer, and also in connection with the work on the narcotics squad, 
when you go into these situations isn't it a fact that you make progress 
notes, or rough notes, as you go along? A. Sometimes I do, sir. 

Q. Well, isn’t it a fact that the officers @ways do that? A. That's 
correct, sir. 

Q. Now, in this case did you make any rough notes as you went 
along? <A. I put it down on little pieces of paper, maybe match books; 
times, addresses, and then I make out a memorandum. 

Q. Now, where are those rough notes, sir? A. I don't have those 
Little pieces of paper, match books that I-- 

Q. Do you recall I asked you for those rough notes when we were 
here previously? A. Yes, sir. 

Q. Did you make a search for those rough notes? A. Imadea 


search and I came up with what I made out myself, what I made out 
shortly after I returned home. 
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Q. Do you have those notes with you? A. They are in the 
jacket. Officer Krenitski has them. | 
(Thereupon, the referred to notes were brought into the 


courtroom. ) | 
THE COURT: Has Mr. Guervitz got what he wants? 
MR. McLAUGHLIN: Yes, Your Honor. | 
BY MR. GUERVITZ: | 


Q. Now, officer, I see in here a typewritten statement and I am 
asking again, sir, for the notes that you base this typewritten state- 


ment upon. Iam not--I don't want your report; I want those notes 
that you made. Do you have those, sir? A. AsI stated, I don't have 
the small pieces of paper. This is what I made out shortly after I 
returned home. | 

Q. I know that, but I want to know whether or not you still have 
the notes. | 

THE COURT: He says he hasn't got them. | 

MR. GUERVITZ: All right. ! 

THE COURT: He looked for them and he hasn't got them. What 
did you make them on, any way? 

THE WITNESS: Little match books, pieces of paper, anything I 
might have on me. | 

THE COURT: Rough notes. | 

THE WITNESS: That's correct, sir. This statement I made out 
when I returned home and I turned it over to Officer Krenitski and he 
wrote the report up. | 

THE COURT: All right. | 

BY MR. GUERVITZ: ! 

Q. Now, Mr. Hutcherson, you stated that you saw the transac- 
tion where Mr. Burnett gave the defendant the six dollars in the car; is 
that right? A. That's right. | 

Q. And your car at that time was in route to 12th and Euclid 
Street. A. Thats correct, sir. | 

Q. And you were driving the car; is that right? A. That's correct, 
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Q. Now, could you say how soon it was after you left 418 Jef- 


ferson Mr. Burnett gave Hansford the money? A. It was before we 
reached Euclid Street, 12th and Euclid Street. 

Q. Would you say about half way there? A. I was approaching 
13th Street--approaching Euclid Street from 13th Street, had turned 
on Euclid. 

Q. You don't know where it was, do you? A. No, I couldn't 
state exactly. 

Q. Were you on 13th Street when the money was handed. A. I 
had turned off 13th Street on Euclid. 

Q. That was before you parked; is that right, sir? A. That's 
correct. 

Q. Now, I ask you to look at your affidavit for the warrant and 
I ask you to look at this statement, sir, and ask you which is correct? 

THE COURT: For the record you had better read what it is that 
you want him to look at. 

MR. GUERVITZ: Iam looking at an affidavit signed by Maceo 
Hutcherson, private, narcotics squad, Metropolitan Police Department, 
subscribed and sworn to before me on this 28th day of July 1960 and 
signed James F. Splain, U.S. Commissioner for the District of Columbia. 
It has a seal of the District of Columbia here, notary public seal, and 
it is contained in the official file. 

THE COURT: What is the title of the document? 

MR. GUERVITZ: Yes, I am going to read that. 

" Affidavit in Support of Application for a U.S. 

Commissioner's Arrest Warrant for one David Louis 

Hansford, colored male, 29 years, for violation of 

the Harrison Narcotics Act." 

THE COURT: That is not the affidavit then which is signed also 
by Burnett. 

MR. GUERVITZ: Yes. And the name of William Burnett appears 
to the left. 

THE COURT: They both signed it? 


MR. GUERVITZ: Yes. 
BY MR. GUERVITZ: 

Q. Now, in this affidavit you make the statement: 

"Upon contacting Hansford he asked Officer Hutcherson 

to drive him to the vicinity of 13th and Euclid Streets, | 

Northwest. Hutcherson drove him to this area and Hans- 

ford told him to turn left and go down to 12th Street, and 

he parked at 12th and Euclid Streets where the special em- 

ployee gave Hansford the six dollars which had been given 

to him earlier, and told him he wanted four capsules.” 

Now, which is correct, sir, and maybe I might be presupposing, 
but from my understanding of this affidavit you had already parked the 
car and then you--Mr. Burnett gave Hansford the money at that time. 
A. The affidavit said the same thing I already stated. I stated he gave 
the money as I was parking; I have stated this three or four times, as 
I was approaching Euclid --12th and Euclid Street. 

Q. But did you state your car was moving at the time Mr. Bur- 
nett turned around and handed Hansford the six dollars? A. I stated as 
I was approaching, which I was moving at the time; I hadn't parked. 

Q. Under this affidavit you say you parked at 12th and Euclid 

Street where the special employee gave Hansford the six dollars. 
Now, which is correct, sir? A. AsI said, it is the same thing be- 
cause he gave him the money as I was parking. 

Q. And is that your explanation; it says the same thing? A. 
That's correct, sir. | 

Q. ThenI ask you, sir, did there come a time that you came be- 
fore the Commissioner, U. S. Commissioner Splain, here in this court 
house, and testified at a preliminary hearing; is that right, sir? 

A. I did, sir. | 

Q. And that was on August 11, 1960? A. I don't remember 
the date, sir. i 

Q. Now, isn't it a fact it was in August of 1960 that you testified 


before the U. S. Commissioner? A. It was in August. | 
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Q. Now, isn't it a fact-- 

MR. McLAUGHLIN: I will have to object to this. This is some 
summary some clerk made down there; it is not taken down in short- 
hand. 

THE COURT: I don't know what it is he is going to read. He did 
testify and it was in August, I have no doubt. What do you want to ask 
him? 

BY MR. GUERVITZ: 

Q. Isn't it a fact that you stated at that time that you gave six 
dollars, that the special employee Burnett gave six dollars to the de- 
fendant in front of 1625 Twelfth Street, Northwest? A. I don't recall 
stating that at the hearing. 

THE COURT: Now, Mr. McLaughlin, what do you want to say 
about that? 

MR. McLAUGHLIN: The reference to what he asked him about, 
Your Honor; that report was not taken down by any stenographer as to 
what this officer said. That report is just some summary-~ 

MR. GUERVITZ: I have not introduced it. 

THE COURT: The implication is when you ask him to read that, 
that you are reading from testimony. 

Hand that to the clerk. If it is what I think it is, I went through 
this before. . 

MR. GUERVITZ: I just asked him the question whether he testi- 
fied-- 

THE COURT: I know, and-he said he doesn't remember whether 
he did or not. 

Yes, this is the same thing. Iam called upon again to tell the 
jury what this is. 

Ladies and gentlemen, when Mr. Hansford here was arrested. 
he was taken before the U. S. Commissioner in this building, who is 


a committing magistrate for a preliminary hearing, the purpose of 
which is to decide whether to hold him for the action of the Grand Jury, 


and that is all the purpose is, and somebody in the Commissioner's 
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Office makes a record of the proceedings. It is nota stenographic report 
such as Mrs. Williamson is doing right here and now, not a verbatim 
thing. Somebody puts on this form--it is filled in on two sides and called 
a record of proceedings--the substance of the witnesses’ testimony and 
is typed in by somebody in the Commissioner's Office. | 

Now, what Mr. Guervitz read is exactly what this paper shows, but 
it is not a verbatim transcript of the testimony of this witness. 

The witness’ answer to Mr. Guervitz' question is he doesn't know 
whether he said this or not, and that answer will stand. But I don't 
want you to be under any misimpression as to what this paper is to which 
Mr. Guervitz referred. You may inquire. : 

BY MR. GUERVITZ: | 

Q. Now, Mr. Hutcherson, you say you gave six dollars for the 
purchase of four capsules. Those four capsules cost a dollar anda 
half a piece; is that correct, sir? A. That's correct, sir. 

Q. That is the price of them. Now, just a couple of more ques- 


tions: After the defendant came back to the car, you stated that he went 
down to the store, you didn't know where it was located, did the defend- 
ant get back into your car? A. Not when he first returned. After he 

came from the area of 11th and Euclid Street he walked past | the car and 


told me again he would be right back. He had a full carton of sodas 
then. : 

Q. Did he finally come back to the car? A. Yes, he did. 

Q. And where did you take the defendant then? A. a to 418 
Jefferson Street, Northwest. 

Q. And Burnett remained with you, or did he go with the de- 
fendant? A. He remained with me. ! 

Q. Now, you mentioned the address of 2516 Twelfth Street, 
Northwest. Did you personally make an investigation of that address 
to find out whether there was any narcotics violations going on there? 
A. I personally observed the house during my course of work. 

Q. What do you mean you observed the house; what did you do? 


A. I was in the vicinity of that house and watched to see if I saw any 
| 
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Q. Now, isn't it a fact-- 

MR. McLAUGHLI: I will have to object to this. This is some 
summary some clerk made down there; it is not taken down in short- 
hand. 

THE COURT: I don't know what it is he is going to read. He did 
testify and it was in August, I have no doubt. What do you want to ask 
him? 

BY MR. GUERVITZ: 

Q. Isn't it a fact that you stated at that time that you gave six 
dollars, that the special employee Burnett gave six dollars to the de- 
fendant in front of 1625 Twelfth Street, Northwest? A. I don't recall 
stating that at the hearing. 

THE COURT: Now, Mr. McLaughlin, what do you want to say 
about that? 

MR. McLAUGHLIN: The reference to what he asked him about, 
Your Honor; that report was not taken down by any stenographer as to 
what this officer said. That report is just some summary-- 

MR. GUERVITZ: I have not introduced it. 

THE COURT: The implication is when you ask him to read that, 
that you are reading from testimony. 

Hand that to the clerk. If it is what I think it is, I went through 
this before. 

MR. GUERVITZ: I just asked him the question whether he testi- 
fied-- 

THE COURT: I know, and:he said he doesn't remember whether 
he did or not. 

Yes, this is the same thing. Iam called upon again to tell the 
jury what this is. 

Ladies and gentlemen, when Mr. Hansford here was arrested. 
he was taken before the U. S. Commissioner in this building, who is 


a committing magistrate for a preliminary hearing, the purpose of 
which is to decide whether to hold him for the action of the Grand Jury, 


and that is all the purpose is, and somebody in the Commissioner's 
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Office makes a record of the proceedings. It is not a stenographic report 
such as Mrs. Williamson is doing right here and now, not a verbatim 
thing. Somebody puts on this form--it is filled in on two sides and called 
a record of proceedings--the substance of the witnesses' testimony and 
is typed in by somebody in the Commissioner's Office. | 

Now, what Mr. Guervitz read is exactly what this paper shows, but 
it is not a verbatim transcript of the testimony of this witness. 


The witness' answer to Mr. Guervitz' question is he doesn't know 
whether he said this or not, and that answer will stand. But I don't 
want you to be under any misimpression as to what this paper is to which 


Mr. Guervitz referred. You may inquire. 
BY MR. GUERVITZ: 

Q. Now, Mr. Hutcherson, you say you gave six dollars for the 
purchase of four capsules. Those four capsules cost a dollar and a 
half a piece; is that correct, sir? A. That's correct, sir. 

Q. That is the price of them. Now, just a couple of more ques- 
tions: After the defendant came back to the car, you stated that he went 
down to the store, you didn't know where it was located, did the defend- 
ant get back into your car? A. Not when he first returned. After he 
came from the area of 11th and Euclid Street he walked past | the car and 
told me again he would be right back. He had a full carton of sodas 
then. | 

Q. Did he finally come back to the car? A. Yes, he did. 

Q. And where did you take the defendant then? A. ag to 418 
Jefferson Street, Northwest. | 

Q. And Burnett remained with you, or did he go with the de- 
fendant? A. He remained with me. | 

Q. Now, you mentioned the address of 2516 Twelfth Street, 
Northwest. Did you personally make an investigation of that address 
to find out whether there was any narcotics violations going on there? 
A. Ipersonally observed the house during my course of work. 

Q. What do you mean you observed the house; what did you do? 
A. I was in the vicinity of that house and watched to see if I saw any 
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known narcotic users, peddlers, going in and out of the premises. 
Q. How often did you go past that house? A. Well, I don't 
remember exactly how often, but I did on a couple of occasions. 
Q. Do you have any reports in your possession what your ac- 
tivities were in connection with 2516 Twelfth Street after you observed 
the defendant go in there? A. No, not at the present. 
Q. Did you inquire to see who was living there? A. Not per- 
sonally, I didn’t. 
Q. Do you know of anybody who inquired about that house? A.Some 
officers of the narcotics squad did inquire. 
Q. Do you know who lives there? A. Personally, I don't. 
Q. Did you go into the house at any time after that to find out 
what was going on? A. No, I didn't. 
Q. Do you know whether or not the narcotics squad, went into 
2516 Twelfth Street to find out what was going on? 
MR. McLAUGHLIN: Hearsay-- 
BY MR. GUERVITZ: 

Q. Of your own personal knowledge. A. Personal, no, sir. 

MR. GUERVITZ: Your Honor, I forgot something very important. 
BY MR. GUERVITZ: 

Q. You say after Mr. Burnett gave you the capsules--are they 
with you? 

MR. McLAUGHLIN: Here. 

BY MR. GUERVITZ: 

Q. What did you do with these capsules after Mr. Burnett gave 

them to you? A. Ikept them. First I made a field test of a small 


portion of one of the capsules and I kept them in my possession until I 
turned them over to Officer Krenitski on July 25. 

Q. Did you keep them in your pocket, sir? A. Ikept them in 
my pocket until I'returned home. Then I placed them in a foot locker 
which I have the lock and key. 

Q. Where is that? A. In my apartment. 

Q. How about this brown envelope; were they in there or did you 
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furnish the brown envelope yourself? A. I furnished the envelope. 
Q. When did you turn them over to Officer Krenitski? A. 10 a.m., 
July 25, in the narcotics squad office. | 
MR. GUERVITZ: No further questions, Your Honor. | 
RECROSS-EXAMINATION ; 
BY MR. McLAUGHLIN: | 
Q. You were asked the question, I believe, whether or not Burnett 
ever worked for you painting. You say he did on one occasion? A. Yes, 
he did. | 
Q. Allright. Tell us under what circumstances that happened. 
A. He stated to me that he didn't have any money and wanted to know 
where he could get some money. | 
Q. Where was this? A. This was in the narcotics me office 
when he asked me, stated this to me. 


Q. At the time you were at your apartment--were you peer 


A. Iwas, sir. 

Q. Actually painting your apartment? A. That's correct, sir. 

Q. And when he arrived he assisted you in painting your apart- 
ment? A. That's correct. | 

MR. MCLAUGHLIN: I will mark this as Government Exhibit for 
identification Number 2. | 

THE DEPUTY CLERK: Government Exhibit Number 2 marked for 


identification. | 


| 
(Government Exhibit Number 2 
was marked for identification. ) 


BY MR. McLAUGHLIN: | 

Q. In regards to the question asked you about the original notes 
you made at this transaction, I believe you made them on just scrap 
paper. A. That's correct, sir. | 

Q. And then you say you later reduced it in baila form. 
A. That's correct, sir. 

Q. I show you Government Exhibit marked for identification Num- 
ber 2 and ask you if that is the report of the incident of this transaction? 
A. Itis, sir. | 
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Q. And that report was made by you when? A. On July 24, 
1960. 
Q. How long after the transaction? A. Approximately an hour 


after the transaction. 

Q. And that report, Government Exhibit marked for identification 
Number 2, made by you, was that report turned over to your superiors 
in the Metropolitan Police Department? A. That's correct, sir. 

Q. Became a paper in the file of the Metropolitan Police; is 
that right? A. That's correct, sir. 

MR. MCLAUGHLIN: I believe that is all I have of this witness, 
Your Honor. 

THE COURT: Is that all you have? 

MR. McLAUGHLIN: Yes, Your Honor. 

THE COURT: You are excused. 

* * * 
METRO KRENITSKI 
was called to the stand as a witness by counsel for the Government, and 
having been duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Now-- 

THE COURT: I take it, Mr. McLaughlin, that what you had marked 
as Number 2 is not in the file. 

MR. McLAUGHLIN: No, Your Honor, it is the report made of the 
incident by the officer to his superiors. 

THE COURT: To Mr. Krenitski. 

MR. McLAUGHLIN: Yes, sir. 

BY MR. McLAUGHLIN: 

Q. Now, officer, your name is what? A. Metro Krenitski. 

Q. And you are a member of the Metropolitan Police Department? 
A. That's right. 

Q. Assigned to the narcotics-- A. Narcotics squad. 


Q. Are you the immediate superior or supervisor of Officer 
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Hutcherson? A. That's correct. 
* * * * | 

Q. I show you Government Exhibit marked for identification 
Number 2, officer, and ask you, can you identify that? A. This 
exhibit-- 

Q. Can you identify it? A. This is--yes, Ican entity this. 

Q. Whatisthat? A. This is a-- 

Q. Isita report? A. It isa report turned over to me by Officer 
Hutcherson at the same time he turned over the evidence to me. 

Q. On July 25? A. 25; yes, sir. 

Q. And that report that I have shown you, that you identified, that 

is the report of the alleged transaction on July 24 with the defend- 
ant, David Hansford; is that right? A. That's correct. | 

Q. And that report becomes a part of the files in the perronian 
Police Department? A. Yes, sir. . 

THE COURT: Is that a carbon copy? | 

THE WITNESS: Well, yes, sir. It looks like a carbon copy. It 
is a policy of Officer Hutcherson to make two copies; one for himself and 
one for the office files. 

THE COURT: And that one is which? 

THE WITNESS: It looks like to me would be the original one. 

THE COURT: Do I understand that he typed it himself, or did he 
dictate it to someone? | 

THE WITNESS: No, sir, he typed this himself. 

THE COURT: You didn't type it? 

THE WITNESS: No, sir, I did not. 

* * * 
WILLIAM BURNETT 

was called to the stand as a witness by counsel for the defendant, and 


having been duly sworn was examined and testified as follows: 
DIRECT EXAMINATION ! 


BY MR. GUERVITZ: 
Q. Mr. Bumett, will you give your full name, sir? A William 


Myers Burnett. 
THE COURT: Speak louder, please. 
THE WITNESS: William Myers Burnett. 
BY MR. GUERVITZ: 
Mr. Burnett, how old are you? A. 22. 
Do you know David Hansford? A. Ido. 
How long have you known him? A. Almost all my life. 
And are you at the present time-where are you living at the 
present time? A. District Jail. 


Are you incarcerated for any reason? A. Yes, sir. 
On what charge? A. Larceny by trick. 
Now, Mr. Burnett, are you a narcotic addict? A. Yes. 


How long have you been a narcotic addict? A. Since '54. 
And when you say "narcotic" addict, what type of narcotics? 

A. Heroin. 

Q. Did there come a time that you became an informer or special 
agent for the narcotics squad? <A. Yes. 

Q. When was that? A. 1958. 

Q. And for the work that you did there, did you get paid? A. Yes. 

Q. ‘And who paid you? A. Officer Krenitski. 

Q. Did there come a time--were you assigned to anyone in par- 
ticular when you first went to work for the narcotics squad? A. Not 
at first-- 

THE COURT: Just a minute. Mrs. Marcoux, can you hear this 
witness? 

ALTERNATE JUROR: If I listen carefully. 

THE COURT: Mr. Peck? 

ALTERNATE JUROR: I can hear. 

MR. GUERVITZ: Suppose, Mr. Burnett, you speak up so the ladies 
and gentlemen on the end can hear you as well as I hear you, and, if 
you want to, get a little closer to the microphone so we can all hear 
what you are saying. 
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BY MR. GUERVITZ: 
Q. Did there come a time that you became associated with Of- 
ficer Hutcherson? A. Yes. | 
Q. Now speak up. A. Yes. 
Q. When was that? A. It was in May of 1960. 
Q. Now, at that time were you addicted to the use of narcotics? 


A. Iwas. 


Q. Now, did there come a time that you and Officer Hutcherson 
discussed Mr. Hansford? A. Yes. 

Q. Now, do you recall when that was? A. No, I can't recall the 
first time we discussed him. 

Q. Do you recall what happened on the 23rd of July? A. Yes. 

Q. What happened that day? A. Well, about 8:30 in the morning 
I went past Officer Hutcherson's house to do some decorating work for 


him and-- | 
Q. Now, I am talking now--I am talking about July 23rd, which is 
a Saturday. A. Saturday, oh. I was around Officer Hutcherson’ S painting 
for him on Saturday. 
What were you doing? <A. Painting. 
Painting what? A. His apartment. 
Floors, walls, or what? A. The walls. : 
And was Officer Hutcherson there? A. Yes, some of the time. 
Now, I am calling calls attention to the next day mich was 
Sunday. A. Yes. | 
Q. Did you have occasion to 8 see Officer Hutcherson that i hs 
A. Yes. 
Q. What time of day did you first see him, or sees A. About 
eight o'clock, at his house. 
Q. Whattime? A. Eight o'clock. 
Q. Morning or night? A. Morning. 
Q. All right. Tell His Honor and the jury what happened at eight 
o'clock that morning? A. I went past Officer Hutcherson’ s house to do 
some work, and after I got there I told him I was sick. 
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Q. When you say you were sick, what do you mean? A. Ihadn't 


any narcotics. 

Q. What did he say to you? A. He told me to make a sale on 
Hansford and he would see that I got some drugs. 

Q. What did you say tohim? A. Well, I didn't--I didn't--I 
told him Dave wasn't a dealer. 

THE COURT: Say that again. 

THE WITNESS: I told him that Dave wasn't a dealer. 

BY MR. GUERVITZ: 

Q. You told Hutcherson that Dave wasn't a dealer? A. Yes, sir. 

Q. What did Hutcherson say? A. He said he wasn't interested 
whether he was a dealer, but he knew he had a source of supply and he 
was just interested in getting into big money. 

Q. Did Officer Hutcherson--did you know whether Dave was an 
addict? A. Yes, I did. 

Q. How long had he been an addict? A. About seven or eight 
years, I imagine. 

Q. So, when you told Officer Hutcherson that Dave did not sell, 
Officer Hutcherson told you he wanted to geta sale onhim? A. Yes, 
sir. 

Q. And what did you say to that? A. J didn't say anything then 
because he was going out and he told me to think about it while he was 
gone. 

Q. Where were you at that time? A. At Officer Hutcherson's 
house. 

Q. Was it a house or apartment? A. Apartment. 

Q. Allright. Then what did you do after that? A. Well, when 
Officer Hutcherson left I called Hansford and asked him did he know where 
1 could seli a typewriter at, because Officer Hutcherson had a typewriter 
and I was going to sell his typewriter. So Dave asked me where was I 
at, so I told him I was around my aunt's house. So he told me he didn't 
think it would be wise since I had to live there to take the typewriter. 

Q. So what else occurred? A. Sol asked him did he have any 
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money. So he told me he had three dollars, and told me that he was 
sick too, so I asked him if I got any dough, told him that I ne come 
around. 

Q. So did there come a time--is that all that was said on that oc- 
casion? A. Beg pardon? | 

Q. Is that all that was said on that occasion? A. Yes. 

Q. When you called Hansford where was he at that time? A. At 
his house. | 

Q. Did there come a time that Officer Hutcherson came back? 

A. Yes. | 

Q. And when was that, do you recall? A I suppose that was about 
ten o'clock when he got back. 

Q. So then what did you do when he got back? A. well, he asked 
me did I want to call Dave, and so I told him that I would call him, and 
I called Dave and told him I was coming past. ! 

Q. Did you tell him who you were coming with? A. No. 

Q. Now, whose idea was it that you call Dave in order to get a 
sale? A. To make the sale? | 

Q. Yes. A. Officer Hutcherson. | 

Q. Did you and Officer Hutcherson go to Dave's house? A. Yes. 

Q. How did you get over there? A. In Officer Hutcherson' s 
car. | 

Q. What happened when you got there? A. Well, I got out and 
went in the house, and Dave's sister was downstairs, and I asked her 
was he home, and she said he was upstairs, but he hadn't finished dress- 
ing, so I went in, and his mother asked me did I want--tried to get us to 

eat before we left out of the house. | 

Q. Did you and Dave subsequently come out of the house? A. Yes. 

Q. What did you say to Dave? A. I told Dave that Officer 


Hutcherson was my cousin and he was on vacation from school and not to 


mention narcotics in his presence, because Officer Hutcherson and I had 
already agreed that we would, you know, didn't want to be an addict or 
anything. 
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THE COURT: Say that again. 

THE WITNESS: I say, Officer Hutcherson and I had agreed that 
he wasn't to be an addict. 

THE COURT: Who wasn't? 

THE WITNESS: Officer Hutcherson. That is why I introduced 
him as my cousin. 

BY MR. GUERVITZ: 

Q. Now, let me ask you this, sir: after Dave came out you Say 
you introduced Officer Hutcherson as your cousin. A. Yes. 

Q. Then what did you do? A. Well, we got in the car and I told 
Officer Hutcherson to take us down to 11th and Euclid. 

Q. So where did he take you? A. Took us to 11th and Euclid. 

Q. Where didhe park? A. Parked at-- right below 12th and 
Euclid. 

THE COURT: Are you saying "Euclid," or "U" Street? 

THE WITNESS: Euclid. 

THE COURT: Euclid. What time was all this? 

THE WITNESS: I suppose it's about eleven o'clock. 

THE COURT: In the morning? 

THE WITNESS: Yes. 

BY MR. GUERVITZ: 

Q. Now, Mr. Burnett, when you got to 12th and Euclid could you 
state where the car was parked? A. Around the corner from 12th 
Street on Euclid on the right hand side. 

Q. That would be the south side of Euclid? A. Yes. 

Q. Facing11th? A. Yes. 

Q. What happened after you got to 12th and Euclid? A. Well, 
Dave and I got out of the car and walked around the block and went down 
Fairmont Street. 


Q. When you say "around the block," would you be a little more 


in detail? When you got out of the car where did you and Dave 
walk, in which direction? A. We walked back up Euclid to 13th. 
Q. Andthen? A. Down 13th to Fairmont, then down Fairmont 


37 


between 11th and Sherman Avenue. 
Q. And what was your purpose in going there? A. we, we 
were looking for somebody to deal. 
THE COURT: You were looking for what? 
THE WITNESS: For a drug dealer. 
BY MR. GUERVITZ: 
Q. And are they--do they hang out in that location? A. Yes. 
Q. Now, what was the intention of Dave when he left the house-- 
MR. McLAUGHLIN: I object to this. | 
THE COURT: I sustain the objection. | 
BY MR. GUERVITZ: | 
Q. What did Dave and you agree to do when Dave left the house 
with you to go to 12th and Euclid? What was the purpose of your going 
there? A. Well, the purpose for going there was to get a sale. 
@. To get what? A. Asale. | 
THE COURT: Of what? 
THE WITNESS: Of narcotics. 
THE COURT: Well, where is Mr. Hutcherson all this time ? 
THE WITNESS: He was--I left him in the car. | 
BY MR. GUERVITZ: | 
Q. When you went into Dave's house Hutcherson remained in the 


car? A. Yes, sir. : 

Q. Now, during the progress--the travel over to 12th and Euclid 
was any mention made of buying any drug or any language used that would 
convey the thought that you were going to buy drugs ? A! "No. Dave and 
Officer Hutcherson was talking about a burnr-a cigarette had burned 
his car seat in the back and he was talking about the burn in his car. 

Q. When you got to 11th and Euclid, walked down Fairmont, what 
happened there? A. When got to 11th and Fairmont. | 

Q. I'm sorry, 11th and Fairmont. 

THE COURT: 11th and Fairmont? 

MR. GUERVITZ: Yes. 

THE COURT: I thought he said he went down 13th to Fairmont. 
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BY MR. GUERVITZ: 

Q. Yes. Well, after you got to Fairmont Street, which way did 
you walk? A. Walked down between 11th and Sherman Avenue on 
Fairmont. 

Q. When you got down to that location what happened there? 

A. We walked up and down the block for a while and nobody was out there, 
so we went in the store and-- 

Q. Where is the store located? A. On the corner of 11th and 
Fairmont. 

Q. What did you do in the store? A. Dave bought a package 
of cigarettes and a soda. 

Q. And then what happened? A. Well, while I was waiting for 
him to finish drinking the soda a boy named Al came past, and Dave 
didn't know him, but-- 

THE COURT: Just a minute. Read that while he was waiting for 
Dave to drink the soda--what else did he say? 

(Last answer read by the reporter. ) 

THE COURT: What was the man's name? 

THE WITNESS: Al. 

102 THE COURT: Al, but you gave another name; what is his last 
name? 

THE WITNESS: He is only known to me as Al. 

THE COURT: And he came in? 

THE WITNESS: No. He came past the store. 

THE COURT: What did he do; what about him? 

THE WITNESS: He is a drug dealer. 

BY MR. GUERVITZ: 

Q. What happened when you saw Al? A. When I saw Al, Dave 
told me that he didn’t know him, so I got six dollars that I gave-- 

THE COURT: Speak louder, please. 

BY MR. GUERVITZ: 


Q. Will you get closer to the microphone? 
THE COURT: Dave came by, and start from there. 
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THE WITNESS: No. I said Al came past and Dave didn't know Al. 
So I got the six dollars that I had originally gave Dave, three dollars of 
Dave's own money, and went and purchased nine pills from Al. 

BY MR. GUERVITZ: | 

Q. You purchased those yourself, you say? A. Yes. | 

Q. And then what did you do after that? A. We came back and I 
went back in the store and told Dave to come on. ! 

Q. Where did you go from there? A. We left and went back to 
12th and Euclid. | 

Q. And where did Hutcherson--where was Hutcherson all the time 
from the time you left the car until you got back? A. I couldn't say; 
he was in the car when I got back. | 

Q. Then what happened then? A. We went back to Dave! s; he 
took us back up to Dave's house. 


Q. What happened after you got in Dave's house? A. a I 


got out and went in and Dave and I went down in his recreation room and 


used the drugs, and we played a couple of games of chess. 

Q. Where did you go from there? A. Well, then I left there and 
went around Officer Hutcherson's house. 

Q. And what did you do? A. I told Officer Hutcherson what 
happened. 

Q. And then what did you do; did you have the narcotic capsules 
with you? A. Yes, Ihad. I had bought nine, and Officer Hutcherson 
gave me money for four. I gave Dave two and used three myself, and 

gave four to Officer Hutcherson. 

Q. Now, at the time--after Officer Hutcherson stopped at 12th 
and Euclid, did Dave Hansford ever go into an address 2516 a 
Street? A. No, sir. | 

Q. Did he go in any house on 12th Street? A. No, sit. 

Q. Did you remain in the car and Dave left you and Officer 
Hutcherson together when he left the car? A. No, sir. | 
Q. Were you in company of Dave Hansford from the time you left 


the car until the time you got back? A. Yes. 
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Q. Now, Mr. Burnett, after--strike that. Did you get paid from 
Officer Hutcherson for this particular transaction? <A. Yes. 
Q. How much did he pay you? A. He gave me ten dollars that 
day. 
THE COURT: He gave you ten dollars? 
THE WITNESS: Yes, sir. 
BY MR. GUERVITZ: 
Q. Did he give you any more money after that? A. After that; 
yes. 
@. How much? A. Well, various amounts. 
Q. Now, did Officer Hutcherson at any time ever supply you with 
narcotics? A. Yes. That day he gave me some. 
Q. And at any time after that? A. No. 
Or previous to that? A. No. 
Did he ever give you money to get narcotics? A. Yes. 
Did Officer Hutcherson know you were an addict? A. Yes. 
Now-- 
THE COURT: Let me be sure that I understand something. 
What you have been telling us about in the visit down to Euclid 
Street, in meeting Al, and so on, all happened on the 24th of July? 
THE WITNESS: Yes. 
THE COURT: And you say on that day Officer Hutcherson gave you 
narcotics? A. Yes. 
106 THE COURT: That day? 
THE WITNESS: Yes. 
THE COURT: What time did he give it to you? 
THE WITNESS: Around five o'clock in the evening. 
THE COURT: But I thought you were telling us about what happened 
around eleven o'clock in the evening. 
THE WITNESS: No, but after I went to Dave's house he asked me 
what had happened after I left Dave's house after playing the chess game. 
THE COURT: Well, I suppose I had better keep my peace. 
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BY MR. GUERVITZ: 

Q. Now, Mr. Burnett, I will ask you to look at this document 
here and ask you to examine that. Whose writing is that? A. It is 
mine. ! 

THE COURT: What are you showing him, for the record? 

MR. GUERVITZ: Iam going to ask that it be marked Defendant's 
Exhibit Number 1. ! 

THE COURT: Do it now so we will know what you are asking 
him about. 

THE DEPUTY CLERK: Defendant's Exhibit Number 1 marked for 


jdentification. 


(Defendant's Exhibit Number 1 
marked for identification. ) 
MR. McLAUGHLIN: Let me see it. | 
MR. GUERVITZ: Yes. I would like to ask him where he prepared 
this and then show it to Mr. McLaughlin. 
THE COURT: I would like to know what it is and Mr. McLaughlin, 


I imagine, would like to see it. That way we will all know. 
BY MR. GUERVITZ: | 
Q. Where did you prepare this affidavit? A. In the District 


THE COURT: Is it an affidavit? 
MR. GUERVITZ: Yes. 
THE COURT: Made by him? 
MR. GUERVITZ: Yes. 
THE COURT: When was it made? 
BY MR. GUERVITZ: | 
Q. When did you make this affidavit? A. November 28. 
Q. Of what year? A. 1960. | 
Q. Now, did anyone ask you to make this affidavit? A. No. 
Q. Was this made purely voluntarily? A. Purely voluntarily. 
Q. And I will ask you this: is this your signature? A. Yes, 
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THE COURT: Well, now, what do you propose to do with that? 

MR. GUERVITZ: I would like to present it, Your Honor. 

THE COURT: You mean offer it in evidence? 

MR. GUERVITZ: Yes. 

THE COURT: How do you plan to do that? You want to have his 
own affidavit to support his own testimony here in court? It is his testi- 


mony which is admissible. Is that what you plan to do? 


MR. GUERVITZ: Yes, sir. 

THE COURT: I won't receive it, so there is no point in Mr. Mc- 
Laughlin looking at it. 

BY MR. GUERVITZ: 

Q. Now, Mr. Burnett-- 

THE COURT: Mr. Guervitz, I perhaps ought to be sure that you 
understand the reason for my ruling. 

You offer him as a witness, and he is here and he is testifying. 
You can't support his testimony by his own affidavit. 

MR. GUERVITZ: Your Honor, I might say this: as attorney 
for the defendant, this came to me clearly--out of the clear blue sky, 
and I believe it is my duty to the defendant and the Court here to present 
this affidavit and to show that it came to me from a man who was Sup- 
posed to have been called by the prosecution. 

THE COURT: There is no suggestion that the prosecution ever 
intended to call this witness, but in any case-- 

MR. GUERVITZ: Your Honor, in the indictment Mr. Burnett-- 

MR. MCLAUGHLIN: I might say this, Your Honor: under no rules 
of evidence at all is this affidavit admissible. 

THE COURT: No. 

MR. McLAUGHLIN: No. 

THE COURT: Under no circumstances could it possibly be. You 
see, you could bolster the witness’ testimony by an affidavit he made, 
say, last month. Then you could further bolster it by an affidavit, well, 
let's say, he made a month before that, and so on out infinitely. 


He stands on his own here. 
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MR. GUERVITZ: That is true, Your Honor, but I merely say that 

the only idea of presenting this was it came to me as attorney for 
the defendant, and I think it is my duty as an officer of this Court to 
present this matter to the Court. If the Court does not receive it I 
have done my duty. | 

MR. McLAUGHLIN: I don't think it is a question of the Court 
receiving. It is a question of whether, as far as the law is concerned, 
it is admissible. | 

THE COURT: That is what-- 

THE WITNESS: Your Honor-- | 

THE COURT: Just be quiet. You have done your duty, Mr. 
Guervitz. It is not admissible and I will not receive it. : 

THE WITNESS: Your Honor, I would like to say-- 

MR. McLAUGHLIN: I object, Your Honor. 

THE COURT: I don't want you to say anything. The lawyers will 
ask you whatever they want to ask you. 


MR. GUERVITZ: No further questions. 
* * * * 


Washington, D. C. 
Tuesday, December 20, 1960 
* * * | 


CROSS-EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Burnett, before you were locked up, what did you | do fora 
living? A. Iwas a thief. | 

Q. You wereathief? A. Yes, sir. | 

Q. What do you mean by that? A. I stole. | 

Q. Stole fora living? A. Yes. 

Q. Now, you say during the months of May and July that you were 
acting as undercover agent or as a special employee for the narcotics 
squad? A. Yes, sir. 

Q. During that period of time, during the months of deayecoune 
and July of 1960, you were quite familiar, were you not, with the narcotic 
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traffic here in the District of Columbia? A. Yes, sir. 

Q. Would you say that during that period of time that you knew 
most of the peddlers in Washington? A. Yes. 

Q. Allright. And during the month of May is that the first time 
that you acted as a special employee for the Metropolitan Police De- 
partment? A. No. 

Q. How long prior to May did you act in that capacity? A. In 
1958. 

Q. 1958. And for what period of time did you act as a special 
employee at that time? A. About three months, I would say. 

Q. And is that buying narcotics from peddlers? A. Yes. 

Q. What? A. Yes. 

Q. All right. In 1960 when did you go to the police to actas a 
special employee? A. I think it was when I was arrested for house- 
breaking and grand larceny. 

Q. When was that? A. I don't know the date. 

Ha? A. I don’t remember the date, but it was in April. 

April of 1960? A. Yes. 

Then at that time did you inform the police that you could make 
buys off peddlers of narcotics here in the District of Columbia? A. No. 

Q. Ha? A. No. 

Q. Isn't it a fact that during that period of time that you would 
go to Police Headquarters and volunteer your services to the Metro- 
politan Police? A. No, sir. 

Q. What? A. No, sir. 

Q. You deny that during that time that you would go to Police 


Headquarters and tell the police that you could make buys off certain 
peddiers of Narcotics here in the District of Columbia? A. No. Ionly 


went to headquarters when I was told to come. 
Q. What? A. Ionly went to headquarters when I was told to 
come down there. Officer Hutcherson came past my home to get me. 
Q. Now, prior to July 24 of 1960 did there come a time that you 
and Officer Hutcherson and Sergeant Krenitski had discussed the defendant 
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here, Hansford? A. Yes, there did. 

Q. How long prior to July 24 was that? A. Well, the bai time 
Officer Hutcherson and I discussed-- 

Q. My question is how long prior to July 24 was that when you 
discussed it in the presence of Sergeant Krenitski? A. I would say the 
latter part of May. | 

Q. Latter partof May? A. Yes, sir. 

Q. And where were you at that time when you were discussing it? 
A. At Police Headquarters. 

Q. Didn't you tell them at that time that the derenaant| was dealing 
in narcotics and that you could make a buy from him? A. oe 

Q. Ha? A. No. | 

Q. You have known the defendant for a long period of time; is that 
right? A. Yes, sir. 

Q. And during the year, we will say, of 1959 and the early part 
of 1960 how often had you been in the company of the defendant Hans- 
ford? A. A few times. 

Q. How many times do you consider a few times? A. Well, I 
was in his company once when Officer Hutcherson had tried to get me to 


get a sale on before. 


Q. Was Officer Hutcherson in your company at that time? 


A. Was Officer Hutcherson with me? 

Q. Yes. A. He was parked out in the alley. | 

Q. And was Hansford present at that time ? A. He was on the 
porch of his house. 

Q. Isn't it a fact at that time you were all in an automobile ? 
A. That who was in an automobile? ! 

@. You, Hansford and Officer Hutcherson. A. Not this time. 

Q. Well, was there a time when the three of you were in an 
automobile? A. Yes, sir. : 

THE COURT: Let me interrupt you, ifI may. You said in answer 
to the District Attorney that you thought you were in Hansford's company 
once. Didn't you testify yesterday that you had known him almost all 


your life? 
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THE WITNESS: Yes, sir. 

THE COURT: But you had only been in his company once? 

THE WITNESS: No. He asked me between '59 and '60 how many 
times had I been with Hansford before this sale was made. That is 
what I understood the question to be. 

BY MR. McLAUGHLIN: 

Q. How many times did you say? A. I been with hima couple of 
times prior to when the sale was made. 

Q. And on one of those times--what sale was made? A. Sir? 

Q. What sale was made? A. The sale that Officer Hutcherson 
insisted that I make. 

Q. On July 24? A. Yes, sir. 

Q. Well, now, did you get narcotics from the defendant Hansford 
on July 24? A. No, sir, I did not. 

Q. What did you just mean when you said "when the sale was 
made"? A. Because Officer Hutcherson told me to say that Hansford 
made the sale when I told Officer Hutcherson that I hadn't purchased any 
narcotics from Hansford. 

Q. On these other occasions prior to July 24 did you say there came 
a time when you and Officer Hutcherson and the defendant Hansford were 
in an automobile? A. No, not before the 24th. 

Q. Not before the 24th? A. No. 

Q. Were you in an automobile after the 24th? A. Yes. 

Q When? A. I can't remember the exact date, but Officer 
Hutcherson--Hansford told me he wanted to check into the hospital and 
Hutcherson told me to delay him as long as possible. 


Q. Well, on these other occasions you say that you made an at- 


tempt to buy narcotics from Hansford? A. Yes, sir. 
Q. When was that prior to July 242? A. Around the latter part 


of May, I would say. 
Q. Ha? A. Around the latter part of May, first of July, some- 
where around there. 


Q. Were you sick at that time? 
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THE COURT: You are jumping over June. You say the latter 


part of May or first of July. What do you mean by that? 

THE WITNESS: Well, Officer Hutcherson, --I told Officer 
Hutcherson before that Hansford didn't deal in drugs, and each time he 
would proposition me to get Hansford, well, I would always bring the 
money back to him and tell him--try to explain to him that Hansford 
wasn't dealing in drugs, he was just a drug addict. 

BY MR. McLAUGHLIN: 

Q. Is that what you wouldtellhim? A. Yes, sir. 

Q. Well, now, let us get down to July 24 of 1960. You were a 
drug addict at that time, weren't you? A. Yes, sir. | 

Q. And where were you getting your drugs? A. A number of 
places. 

Q. Ha? A. A lot of places. 

Q. Where were those lot of places? <A. Well, I couldn't name-- 
the list is too long to name, but a lot of cases--people pleaded guilty in 
cases I am involved in would tell the story pretty well. | 

Q. In other words, you had to be known to those people to buy 
narcotics, didn't you? A. Yes, sir. | 

Q_ So that you were very well acquainted with those selling nar- 
cotics, were younot? A. Yes, sir. 

Q. Ha? A. Yes, sir. | 

Q. And you were very well acquainted with those selling narcotics 
on July 24, were you not? A. Yes, sir. 

Q. Well, now, on July 24 you say you called Hansford; is that 
right? A. After Officer Hutcherson told me to call him. | 

Q. After Officer Hutcherson told you to callhim? A, Yes, sir. 

Q. What did you say tohim? A. I asked him did he know where 
I could sell a typewriter. | 

Q. Was Officer Hutcherson present at that time? A. No, sir. 

Q. Was not present? A. No, sir. 

Q. Ali right. When did you talk to him over the phone on July 24 


when Officer Hutcherson was present? A. That was after Officer 
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Hutcherson came back from somewhere, from-- 

Q. What time of the day was that? A. I suppose it was around 
ten o'clock in the morning. 

Q. Ten o'clock in the morning? A. Yes, sir. 

Q. All right. What conversation did you have with the defendant 


Hansford over the phone in the presence of Officer Hutcherson? A. 


Told the defendant that I was coming around, coming past his house and 


that I would bring my cousin with me. 

Q. Did you ask him whether or not he was straight? A. No. 

Q. Do you know what the term "straight, '' means in the traffic 
here in the District in narcotics? A. Yes. 

Q. What does it mean? A. Well, it could mean a variety--it 
could mean a variety of things. 

THE COURT: Sit back a little. It means what? 

THE WITNESS: A variety of things. 

THE COURT: Well, for example. Don't put your hand over your 
mouth; we can't hear you then. What does "straight"? mean? What does 
that mean? 

THE WITNESS: Well, it could mean, "Have you administered any 
narcotics today.” 

BY MR. McLAUGHLIN: 

Q. Doesn't it mean-- A. And it could mean, ''Do you have 
any narcotics.” 

Q. Now, didn't you say that to Hansford at that time? A. No, I 
did not. 

Q. Ha? A. No. 

Q. Now, after you arrived at Hansford's house, you say you got 
in this automobile, is that right, with Hutcherson and Hansford? 

A. After I went in Hansford's house and got Hansford-- 

Q. Then you all got in the automobile; is that true? A. In 
Officer Hutcherson's car. 

Q. Now, what did you tell Hansford when you went in the house? 
A. What did I tell him? 
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Q. Just answer the question; don't repeat them. A. I told 
Hansford that Officer Hutcherson was my cousin and we were going 
down, that on our way downtown not to mention drugs in his presence-- 

THE COURT: Sit back a little bit. | 

THE WITNESS: --and to tell Officer Hutcherson, if he said any- 
thing, to tell him we were going to pick up some paint brushes. 

BY MR. McLAUGHLIN: 

Q. I thought you just testified that when you called Hansford that 
you had a conversation about a typewriter. A. I did. 

Q. And still when you say that you met Hansford you told him 
not to say anything about narcotics in the presence of Officer ‘Hutcherson; 

is that true? A. Yes, sir. | 
Q. You said something about going to buy paint brushes? A. Yes, 


| 
sir. 


i 
Q. And then at whose direction did you drive in the direction of 
Euclid Street? A. Who directed Officer Hutcherson to drive to Euclid 
Street ? 

Q. Yes, sir. A. I did. 

Q. And where did you tell him to drive? A. To 12th and Euclid. 

Q. And what was your reason for telling him to drive there ? 

A. Because it is close to Fairmont Street. 

Q. Ha? A. Because it is close to Fairmont Street. 

Q. Allright. What is located at Fairmont Street ? A. 11th and 
Fairmont is three grocery stores and a drug store, telephone booth, 
apartment houses. : 
Q. Why did you want to go there? A. Because that is where drug 


dealers usually hang out at. 


Q. You knew that, didn't you? A. Yes, sir. 
Q. Now, why did you bring Hansford with you if you were able 


to buy drugs? A. Because Officer Hutcherson had told me to get him. 
| 


Q. Ha? A. Officer Hutcherson had told me to get him. 
| 
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Q. Hansford knew you were going after drugs, didn't he? 
A. Yes, sir. 

Q. And did he need you to buy drugs? A. Did Hansford need 
me to buy drugs? A. That's right. 

THE COURT: That is the question. Did Hansford need you? 

THE WITNESS: No, sir. 

BY MR. McLAUGHLIN: 

Q. In other words, he could go and buy drugs himself as far as 
you knew; isn't that right? A. Yes. 

Q. How much money did Officer Hutcherson give you? A. Six 
dollars. 

Q. And that six dollars was for what purpose? A. To get drugs. 

Q. Is that all the money youhad? A. Yes, sir. 

Q. I believe you testified on direct examination when you met 
Hansford that Hansford told you he had three dollars. A. Yes, sir. 

Q. And you testified that you bought nine capsules; isn't that 
right? A. Yes, sir. 

Q@. The market value of capsules on that date in the District of 
Columbia was a dollar and a half, wasn't it? A. Not necessarily. 

Q. Ha? A. Not necessarily. 

Q. What do you mean by "not necessarily"? A. Well, I know 


quite a few people, and it is customary for me to get them for a dollar. 


Q. Isn't it a fact the only time you were able to buy them for a 
dollar was if you buy them in larger amounts,25 or 50? A. Not 
necessarily. 

Q. What? A. Not necessarily. 

Q. What do you mean by "not necessarily"? A. Well, it would 
all depend on who you are purchasing the drugs from and how tight they 
are, what type of understanding you and the person have. 

Q. On July 24 of 1960 the traffic here in the District of Columbia, 
the capsules were selling for a dollar and a half; isn’t that true? 

A. Not necessarily. 
Q. Not necessarily. Well, now, why did Hansford give you the 


51 


money to buy narcotics? A. Why did he give me the three dollars? 

Q. Just answer the question. A. Because I could get them for 
a dollar. : 
Q. What? A. Because I could get them for a dollar. 
Q. Couldn't he purchase from the same people as you could 
purchase from? A. No, sir. | 

Q. Well, these same people that sold to you, would they sell them 
to you in the presence of Hansford? <A. Yes. : 

Q. So that he was known to those people as well as you were; 
isn't that true? A. I wouldn't say that. 

Q. Ha? A. I wouldn't say that. 

THE COURT: Well, didn't you say you didn't need Hanstord and 
Hansford didn't need you? 

THE WITNESS: Yes, sir, but this is what I was trying to say, 
Your Honor, that if I took Officer Hutcherson around this same person he 
would still sell me drugs, not because he was afraid of Officer Hutcher- 
son, but because he trusts me that much. : 

THE COURT: So Hansford didn't need you, did he? 

THE WITNESS: No, sir. 


BY MR. McLAUGHLIN: | 


Q. How did Officer Hutcherson give you the money? \A. Gave 


me six dollars in a brown envelope. 
Q. While you were in the automobile? A. That was: ‘before we 
reached Hansford's house. | 
Q. I meant you were in the automobile at the time; isn 't that 
right? A. Yes, sir, Iwas in Officer Hutcherson's car at the time. 
Q. When you met Hansford did he have any soda bottles with 
him? A. No, sir. 
. Ha? A. No, sir. : 
He didn't go to any stores? A. Yes, we went to ia store. 
I meant, didn't Hansford go to a store by himself? A. No. 
You deny that? A. Yes, sir. | 
When you brought these four capsules back, as you say, to 
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Officer Hutcherson, who did you say you gave them to? A. WhenlI 
went back to Officer Hutcherson's house at 5123 Second Street, North- 
west, I was by myself. I gave the four capsules to Officer Hutcherson 
and I told him the entire story of what happened. 
Q. Entire story? A. Entire story. 
Q. Didn't you meet Officer Hutcherson at 12th and Euclid Street 
with Hansford? A. Yes, but I didn't give him any drugs then. 
Q. I show you Government Exhibit 1 and show you--read that. 
(Witness read the exhibit.) 
THE WITNESS: Yes. 
BY MR. McLAUGHLIN: 
Q. Did you read it? A. Yes, sir. 
Q. Your initials are on there? A. Yes, sir. 
Q. On there’ is the name of Hansford as purchasing narcotics. 
A. Yes, sir. 
Q. Four capsules. A. Yes, sir. 
Q. You put your initials on that as being purchased from Hansford, 
did you not? A. Yes, sir, after Officer Hutcherson told me to. 
Q. After Officer Hutcherson told you to? A. Yes, sir. 
MR. McLAUGHLIN: Mark this as Government Exhibit for identi- 
fication Number 3. 
THE DEPUTY CLERK: Government Exhibit Number 3 marked for 
identification. 
(Government Exhibit Number 3 
was marked for identification. ) 
(Government Exhibit Number 3 was shown to defense 
counsel. ) 
BY MR. McLAUGHLIN: 
Q. I will show you Government Exhibit marked for identification 


Number 3 in the lower left corner there and ask you if you identify that 


signature there? A. Yes, sir, that is my signature. 
Q. That is your signature; you signed that, didn't you? A. Yes, 
sir. 


Q. All right, now, read it. 
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THE COURT: Now, what are you asking him about now ? 

MR. McLAUGHLIN: An affidavit, Your Honor, made before the 
Commissioner for a warrant for the defendant. 

THE COURT: Dated? : 

MR. McLAUGHLIN: Dated July 28, I believe. | 

(Witness read the exhibit.) : 
BY MR. McLAUGHLIN: 

Q. Did you read it? A. Yes, sir. 

Q. Now, this is an affidavit made before the U. S. Commissioner 
applying for an arrest warrant for the defendant, David Hansford; isn't 
that right? A. Yes, sir. 

Q. Ha? A. Yes, sir. | 

Q. You signed that along with Officer Hutcherson on July 28 of 
1960, isn't that true? A. Yes, sir. 

Q. In that affidavit don't you say you made a purchase | of narcotics 
from the defendant, David Hansford? A. This is the statement that 
Officer Hutcherson told me to sign. ! 

Q. Doesn't that statement say that you, on July 24, made a pur- 
chase of four capsules from the defendant, David Hansford? A. Yes, 


sir; that is what the statement says. 


Q. You signed that in the application for a warrant for his arrest; 
isn't that true? A. After Officer Hutcherson told me to. 
Q. Well, now, have you talked to the defendant Hansford down at 


the jail? A. No. 
Q. Have you talked to him downstairs in the cell block? A. I 
seen him there. 
Q. When you say you have seen him, you have been brought up 
many times when Hansford was down in that cell block? A. Well, 
each time we were brought up so far up until-- 
THE COURT: Sit back a little. | 
THE WITNESS: Well, all the time that I have come up prior to 


today Hansford and I have been in separate cells. 
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BY MR. McLAUGHLIN: 

Q. Separate cells where? A. Downstairs in the cell block. 

Q. And you say that during that time you never talked to one 
another? A. Yes, I have talked to him. 

Q. How about coming up on the van? A. Well, usually he is up 
front and I am in the back. 

Q. Did you talk to him about this case? A. Beg pardon? 

Q. Have you talked with Hansford as to what you are testifying? 
A. I told him I was sorry for telling a lie on him before the Commis- 
sioner, but I was forced to. Officer Hutcherson didn't leave me any 
other choice; I had to do it. 

Q. Well, now, on July 24 of 1960-- 

THE COURT: Mr. McLaughlin, couldn't we hear a little bit more 

about that? 

What do you mean when you say Officer Hutcherson forced you to 
do it? 


THE WITNESS: Well, even when I went before the Grand Jury, to 


testify before the Grand Jury, I told them Hansford didn't make the case-- 
THE COURT: That is not an answer to my question, which is why 


and how. 

THE WITNESS: Officer Hutcherson told me that all he was con- 
cerned was with that he didn't want to "hit harness." 

THE COURT: What do you mean by that? 

THE WITNESS: Go into harness, street police clothes, I imagine, 
and to make these ‘cases stick and he would look out for me. 

THE COURT: So you were doing him a favor? 

THE WITNESS: Yes, sir. 

THE COURT: That Exhibit Number 3, that affidavit, where did 
you make that? 

THE WITNESS: In the District Jail. 

THE COURT: In the District Jail? 

THE WITNESS: Yes, sir. 

MR. McLAUGHLIN: He is talking about a different thing, Your 
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THE COURT: Let's find out. 
BY MR. McLAUGHLIN: 

Q. The Judge is referring to this. A. Oh, when did I sign it? 

THE COURT: And where. We know when. Where did you sign it? 

THE WITNESS: In the Commissioner's Office. | 

THE COURT: In the Commissioner's office? 

THE WITNESS: Yes, sir, but Officer Hutcherson gave me a brown 
folder with the same testimony and told me that was what to ey in front 
of the Commissioner and the Grand Jury. 

THE COURT: Now, on the same day before the Commissioner you 
signed this paper too, didn't you, which, for the record, is a complaint 
for violation of the U. S. Code. You signed that too, didn't you? 

THE WITNESS: Yes, sir. | 

THE COURT: And for the same reason, I dare say. 

THE WITNESS: Well, I signed it, but I don't know what that is. 

THE COURT: Well, look at it. (Witness read document.) 

THE WITNESS: Yes, sir. 

THE COURT: So you signed two papers, the one that Mr. McLaughlin 
asked you about and this one. 

THE WITNESS: Yes, sir. 

THE COURT: All right. That is all. 

MR, McLAUGHLIN: I have nothing further to ask him, Your Honor. 
May I offer this Government Exhibit 3 as part of the cross- -examination, 


Your Honor ? 
THE COURT: Yes, and I will receive it. (Government Exhibit Number 
3 was received in evidence.) 
THE COURT: Let me ask you something else. You say that you 


falsely accused Hansford. 
THE WITNESS: Yes, sir. 
THE COURT: And you did that because Officer Hutcherson said 


that he didn't want to get back in harness. 
THE WITNESS: Yes, sir. 
THE COURT: Or didn't want to get in harness, whatever it was. 
THE WITNESS: Yes, sir. | 
THE COURT: Is that the only reason you accused this man? 
THE WITNESS: Is that the onliest reason? I was on the street 


and I was hooked. I didn't want to be, you know, sent to jail. 


THE COURT: How much education have you had? 
THE WITNESS: I haven't had too much, Your Honor. — 
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THE WITNESS: I completed the eighth grade, but I have received 
high school equivalents. 


THE COURT: How did you get that? 

THE WITNESS: Sir? 

THE COURT: How did you get that, the high school equivalent ? 
THE WITNESS: I went to school for it; Itookatest, examination for it. 
THE COURT: So you finished the eighth grade and also high school. 
THE WITNESS: Yes, sir. 

THE COURT: What? 

THE WITNESS: Yes, sir. 

THE COURT: Did you engage in sports while you were in school? 
THE WITNESS: Yes, sir, I boxed. 

THE COURT: What? 

THE WITNESS: Boxéd, played football, basketball. 

THE COURT: Did you ever get an award of any kind for that? 

THE WITNESS: Yes, for boxing in North Carolina. 

THE COURT: That's all. 

MR. GUERVITZ: No further questions, Your Honor. 


THE COURT: You are excused. 
* * * * * 


DAVID L. HANSFORD 
took the stand in his own behalf and having been duly sworn was examined 
and testified as follows: 


DIRECT EXAMINATION 
BY MR. GUERVITZ: 


Q. Mr. Hansford, I am going to ask you to speak up so we can all 
hear you. What is your full name, sir? A. David Louis Hansford. 


Q. And where do youlive? A. 418 Jefferson Street, Northwest. 


Q. And do you live there with your mother and family? A. 
Mother and family. 

Q. Mr. Hansford, how old are you? A. 29 years of age. 

Q. And are you addicted to the use of narcotic drugs? A. Well, 

at the present time I am not due to the fact that Iam incarcerated. 
I have been incarcerated five months. 

Q. Previously to your incarceration were you addicted to the use 


of narcotic drugs? A. Yes, I was. 
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Q. How long have you been addicted to the use of those: | drugs? 
A. Well, I would say approximately seven or eight years, off and on. 

Q. And when you say narcotic drugs, would you tell His Honor and 
the jury what type of drugs you were addicted to? A. Heroin. 

Q. Did there ever come a time that you--previous to your arrest, 
or previous to July 24--did there ever come a time that you were in- 
carcerated in an institution for treatment of addiction? A. well, at the 
time I was arrested for this present crime I was confined to D. Cc. 

General Hospital voluntarily; Iwas a voluntary patient. : 

Q. Where were you; D. C. General? A. Ds :C General Hospital. 

Q. And when did you go into D, C. General? A. I think I signed in 
D. C. General on the 27th, or either the 28th, of July. 

Q. Of what year? . Of 1960. 

Q. And at the time of your arrest where were you? A. At the 
time of my arrest I was in D. C. General Hospital. | 

Q. Were you a patient there? A. Iwas. | 

Q. What were you a patient for? A. Well, I was there for the 
cure for drug addiction. | 

Q. And you stated you went there voluntarily. A. I went in 
voluntarily. 

Q. Now, previous to that time had you ever been incarcerated 
for the use of narcotic drugs, for treatment of narcotic drugs? A. In 
1952 I was sentenced to Lexington, Kentucky for illegal bosae seen of 
narcotic drugs which I had for my personal use. | 

Q. And how long were you in Lexington, Kentucky? A. Thad a 
four year sentence but I was granted parole after nineteen months. 

Q. Did you spend your time in Lexington, Kentucky during the 
time you were incarcerated? A. I beg your pardon? | 

Q. Strike that. During the time you were incarcerated or you were 
sentenced for the possession of narcotic drugs in "52 did you spend your 
time at Lexington, Kentucky? A. Yes, sir, I did. | 

Q. And isn't that a federal institution for treatment of narcotic 


addiction? A. Yes, sir, comes under the -- I think comes pounce --at 
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that time it was--came under the National Security Agency, Public 
Health Service--Public Health Service Hospital. 

Q. Did you receive treatment at that institution for narcotic ad- 
diction? A. Yes, sir. 

Q. Now, calling your attention to July 24, 1960 would you tell 
His Honor and the jury whether or not you received a phone call from 
William Burnett, and, if so, what time of day was it? A. I would say-- 
I don’t remember the exact time it was--but I am positive that it was 
before noon. 


It was before noon because I was still in bed at the time he called 


Q. And what did Mr. Burnett say to you when he called you? 
A. Well, he called me several times on that morning. 

Q. When you say several times, how many times? A. Twice. 

Q. The first time he called you what happened? A. The first 
time Burnett called me he told me that he was at his aunt's house and 
said he was doing some painting and he asked me if I had any money. I 
told--he said he was sick--also said he was sick. That is the expression, 
a term drug addicts use when they are suffering from withdrawal symptoms, 
when they haven't had the average dosage. So he told me he was sick. 

At that time I told him I was sick too, but I had three dollars. I 
was going to lay in and try to kick. I was-- 

Q. What do you mean by trying to "kick"? A. Iwas going to try 


to just suffer my withdrawals and go through it and try to get it over 


with, try to get it out of my system. 
Q. What else did he say to you? A. I told him I was thinking 
about checking in the hospital for the cure and he told me that he was sick 
and he asked me could I sell a typewriter, sol asked him why. He 
said because his cousin had a typewriter, that he was going to try to 
ease it out of the house and sell it so he could get his fix money, get 
enough money to get himself a shot. 
Q. What do you mean by "fix"? A. That is what you would call 


his average dosage of narcotics. 
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Q. All right. And what did you say to him? A. well, when he 
asked me if I could sell a typewriter I asked him why, and he said he 
wanted to try and get some money, so I told him I didn't think it would 
be a wise thing for him to do because I said, "After all, you! have to 
live there."’ And he had already told me that he had moved up to his aunt's, 
he was staying at his aunt's house. He had led me to believe he was 
living with an aunt on Second or Third Street, Northwest, not too far 
from where I was living. 

Q. Is that the extent of the conversation? A. Well, he told me, 
after I told him I didn't think it would be wise for him to take the type- 
writer out of the house, well, he told me, said he agreed with that, and 
he said, "Well, if I do any good," he said, "I will call you back later." 

Q. Did there come a time that Burnett did call you back? A. He 
called me back. | 

Q. When was that? A. I would say approximately a5 minutes, 
in that neighborhood. ! 

Q. And what was the conversation on that occasion? A. When he 
called me back he told me that he was going to get his cousin, --said 
he had borrowed some money--get his cousin to come down and pick me 
up, said he was going to pick me up, and that was about it. I told him 
I was still in bed. He said try to get up and "get yourself together." 

Q. Did he tell you why he was going to pick you up? A. No. 

He said he was going down to pick me up. ! 

Q. Did you understand why? A. Well, at that time, no, I didn't. 

Q. And did there come a time that Mr. Burnett came to your house? 
A. Beg pardon? 

Q. Did there come a time Burnett came to your house? A. Yes, 
he arrived, I would say, about ten or fifteen minutes later. | 

Q. And whom did he come with? A. Well, when he came in 
the house he was by himself. | 


Q. And what was your conversation with him in the house, with 
Burnett? A. He told me that he had his cousin with him. 
Q. Yes. A. That was Officer Hutcherson. And he told me that 


he was out front in the car. 

He said, ''When you go out there--" 

I think he told me he was on vacation from some college, college 
student, and he had no knowledge of Burnett being affiliated or addicted 
with narcotics, so he said he didn't want me to mention or discuss it 
anywhere in his presence, and he led me to believe that Officer Hutcher- 
son was his cousin and he was writing numbers in a barber shop some- 
where on Georgia Avenue. 

Q. And where did you and Burnett--did you and Burnett have any 
understanding where you were going and for what purpose you were going 
before you left the house? A. Well, I imagine, that was more or less 
just assumed. 

Q. What? A. That Burnett--Burnett telling me he was sick. When 
he called I knew his purpose. The purpose was probably to try to either 

get some money or either try to get something to take his sickness 
off. 

Q. What was your reason for going with him? A. Well, Ihad 


three dollars of my own and I was laying in bed sick, so, I imagine I 


just couldn't yield to that much temptation--free transportation. 

Q. So then who suggested going to 12th and Euclid? A. Well, 
that is what Burnett told Officer Hutcherson. He told Officer Hutcherson-- 
in fact, when we got in the car we started a conversation about--we talked 
about paint brushes. We pretended. That was supposed to have been our 
plot, to cover up for Officer Hutcherson having any knowledge where we 
were going. 

Q. When you got to 12th and Euclid will you state where Mr. 
Hutcherson stopped his automobile? Where was it in relation to 12th 
Street? A. He stopped on Euclid. He stopped on Euclid between--it 
was between 1lith and 12th. He parked on Euclid. 

Q. Then what happened after the officer parked there? A. After 
Officer Hutcherson parked, well--well, while we were in route down- 
town before he parked, well, Burnett reached over the back seat of the 


automobile and handed me a brown envelope. 
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Q. Now, did you know what that envelope contained ? A. Not at 
that particular time I didn't. | 

THE COURT: Well, did you look? 

BY MR. GUERVITZ: 

Q. Did you look? A. No, I didn't look. 

THE COURT: Why not? 

THE WITNESS: Because at that time, the way he handed it to me, 
he handed it to me back over the seat ina secreted manner, like he was 
handing it to me without wanting Officer Hutcherson to recognize it. 

BY MR. GUERVITZ: 

Q. Then there came a time you Say you parked at 12th ia Euclid. 
Now, what happened after you parked at 12th and Euclid? A. Well, after 
we parked at 12th and--between 1ith and 12th on Euclid I think it was-- 
after we parked, well, Burnett and I got out of the car. 

Q. Where were you going? A. Well, we was going up ito the 
vicinity of Fairmont Street. 

THE COURT: What do you mean by vicinity of Fairmont Street? 

THE WITNESS: Up in that location, 11th and Fairmont. 

THE COURT: Were you going on Fairmont Street? 

THE WITNESS: I would say in between Fairmont, anywhere be- 
tween Fairmont and 11th, around that neighborhood. 

BY MR. GUERVITZ: | 

Q. Now, which direction did you walk? A. We walked toward 

13th. 


Q. Why did you walk toward 13th? A. We was going| completely 


--we went completely around the block. 

Q. Why? A. So Officer Hutcherson--he was supposed to have 
been Burnett's cousin--but still we didn't want him to know exactly where 
we were going. 

Q. After you got to 13th, which direction did you go? A. After we 
got to 13th we walked up 13th to Fairmont. 

Q. And then which direction did you take? A. Then “ went com- 
pletely around the block. We came back from 13th out Fairmont toward 


11th, to 11th Street. 
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@. When you got to 11th and Fairmont, what happened there? 

We walked up and down the block several times I think. 

Q. What was the purpose of walking up and down the block? 

A. We was trying to locate someone dealing with what we were looking 
for. 

Q. When you got to 11th and Fairmont what did you do? A. We 
got to 11th and Fairmont, well, after we walked around the block several 
times and he didn't see anyone, well, we went into this little store, little 
delicatessen store on the corner. 

Q. Where is that located? A. That is on--I think it is the south- 
east corner of 11th Street, southeast corner at 11th, 11th and Fairmont. 

Q. What did you do in the store? A, I thinkI went in the store 
and I bought a pack of cigarettes. 

Q. Whatelse? A. I think I drank a soda; I am not positive I did. 
I know we lingered in the store for a few minutes. 

Q. Then what happened? A. Well, while we was in the store 
Burnett mentioned the fact that he could make a purchase from. So, 

he asked me--asked me for my money, and also he asked me for 
the envelope that he had gave me, envelope in which later on I found the 
six dollars was in the envelope. 

Q. And what did Burnett do? A. Well, he asked me for the 
money. When he said he recognized somebody he knew he asked me for 


the money, asked me for my money and the envelope that he had given 


me, and he went out the store, and I walked with him, but I was walking 
partially behind him, and he made a transaction. 

Q. Then what happened after that? 

THE COURT: Well, just a minute. 

BY MR. GUERVITZ: 

Q. What is that? 

THE COURT: What does he mean by he "made a transaction"? 

THE WITNESS: He purchased narcotics. 

THE COURT: How do you know he did? 

THE WITNESS: That was his purpose in getting the money from me. 
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THE COURT: Did you see him do it? 

THE WITNESS: Yes, I was close to--close enough. 

THE COURT: Well, what did you see? | 

THE WITNESS: I saw him give the man the money. He gave-- 
took the money out of the envelope and took the three dollars that I gave 

him and put all of it together. | 

THE COURT: And then what? 

THE WITNESS: And this fellow he was talking to, he eave him 
something in cellophane, gave him the capsules in the paper. | 

BY MR. GUERVITZ: | 

Q. And after that particular operation what did you do, | |you and 
Burnett? A. Well, after Burnett had made the transaction we went 
back the same way that we had left--we went back into the cat. Went 
completely around the block, went back to the car, and Officer Hutcherson 
was still sitting in the car. | 

Q. So where did you go from there? A. I asked otticer Hutcher- 
son to drive me back home. 

Q. Now, when you got home what happened? A. well, when I 
got home Burnett, he went in the house with me, Burnett and I, we went 
in the house to administer our narcotics. : 

Q. And how long did Burnett stay there? A. Well, I would say-- 


we played several games of chess, so I would say he stayed- -he stayed at 


least an hour, hour and a half, or something. 
THE COURT: Did you say chess? Chess or ieebere? 
THE WITNESS: Chess. : 
THE COURT: Chess? 
THE WITNESS: Yes, sir. | 
BY MR. GUERVITZ: | 
Q. Now, from the time Burnett got the narcotics from this man 
at 11th--from the time that Burnett got the narcotics at Lith and Fair- 
mont to the time you got to the car, who had the narcotics? | | | A. Would 


you mind repeating that? 


Q. Who carried the narcotics back to the car? A. Burnett had 


the narcotics. 


Q. From the time you got back into the car until you got to your 


house who had the narcotics? A. Burnett still had the narcotics. 

THE COURT: Mr. Guervitz, we will take a brief recess now. 

MR. GUERVITZ: Thank you. 

THE COURT: Ladies and gentlemen, we will take ten minutes out 
now and you will remember please not to discuss the case while you are 
in the jury room. 

(Short recess.) 
(Defendant resumed the stand.) 
DIRECT EXAMINATION (Continued) 
THE COURT: Do you want the last question read back to you? 
MR. GUERVITZ: Yes, Your Honor. 
(Last question and answer read by the reporter.) 
BY MR. GUERVITZ: 

Q. And when you went inside the house with Burnett, who had the 
narcotics at that time? A. When we went into the house? 

Q. Yes. A. Burnett, he still had it. 

Q. After the car stopped at 12th and Euclid, and, as you stated, 
you got out of the car with Burnett, did you at any time go into 2516 
Twelfth Street, Northwest? A. No, I didn't. 

Q. Did you go into any house on 12th Street Northwest on that 
occasion? A. No house whatsoever. 

Q. Have you ever been in 2516 Twelfth Street, Northwest? A. No, 
I don't recall. I don't think I have ever been in any house on that block. 
Iam not familiar with any house on that block. 

Q. Iam talking about 2516. Have you ever been in that house? 

2516? 
Yes. A. No, I haven't. 

Q. Do you know anybody who lives at 2516 Twelfth Street, Northwest? 
A. No, I don't. 

MR. GUERVITZ: No further questions, Your Honor. 
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CROSS-EXAMINATION 
BY MR. McLAUGHLIN: 
Q. Are you the same David Louis Hansford who in 1951 was con- 
victed of petit larceny? A. Beg your pardon? | 
Q. Isay, are you the same David Louis Hansford who in 1951 was 
convicted of three counts of larceny, petit larceny? A. I can 't remember. 
THE COURT: In 1951. 
THE WITNESS: '51? 
THE COURT: Yes. You would have been twenty years old then. 
THE WITNESS: That has been nine years--petit larceny? 
BY MR. McLAUGHLIN: | 
Q. Yes. A. I think I did have--I don't know whether I was con- 
victed of it, or--I recall a petit larceny case. 
Q. Two charges of assault-- 
MR. GUERVITZ: Objection, Your Honor. 
THE COURT: On what ground? 
MR. GUERVITZ: He is reading a charge-~- 
MR. McLAUGHLIN: Conviction. 
MR. GUERVITZ: Is that a conviction? 
MR. McLAUGHLIN: Yes. 
THE COURT: The same year? 
MR. McLAUGHLIN: Yes, Your Honor. 
THE COURT: Larceny and assault. The same year? 
THE WITNESS: No, I don't recall. | 
BY MR. McLAUGHLIN: 
Q. 1952 were convicted of violation of the Harrison Narcotic Act, 
were you not? 
THE COURT: You mean you don't recall either one of them, the 
larceny and the assault? 
THE WITNESS: I remember a larceny charge. 
THE COURT: You don't remember an assault? 
THE WITNESS: No, sir. 
BY MR. McLAUGHLIN: 


Q. 1952 you were convicted of violation of the Harrison Narcotic 
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Act, were you not? A. That is possession; I mentioned that previously. 

Q. You were charged with a sale, weren't you, and allowed to plead 
to possession? A. No, just possession. 

Q. In 1958 you were convicted-- 

THE COURT: Just a minute. Do you recall whether you were 
charged with a sale and pleaded guilty to possession? 

THE WITNESS: I was only charged with illegal possession of nar- 
cotics; that is what I was charged. 

BY MR. McLAUGHLIN: 

Q. 1958 were you convicted of petit larceny? A. 1958? 

Q. Yes. A. Yes, sir. 

Q. 1960 you were convicted of larceny in Maryland? A. Larceny 
in Maryland? 

Q. Six months? A. That's right. Ihad just gotten off that 
sentence twenty days before this alleged sale took place. I was only on 
the street-- 

Q. You were only on the street twenty days. A. Twenty some 
days; that's correct. 

Q. And you were right back on narcotics; is that right? A. Right 

back on it? 

Q. Yes. A. Ican't understand your question. 

Q. You served six months in Maryland, didn't you? A. That's 
right. 

Q. Allright. And you were only on the streets twenty days when 
you say that this transaction was alleged to happen; is that right? A. I 
had never been cured. 

Q. What? ' A. It wasn't no cure; that six months was no cure. 

Q. You didn't have narcotics for six months; am I right? A. No, 
that is not right. 

Q. You had narcotics while you were in jail? A. That's right, 

I did. 

Q. Now, from 1958 to 1960 what kind of work did you do? A. From 

1958 to 1960? I was self-employed. 
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Q. Ha? A. Self-employed. 
Q. What do you mean by self-employed? A. Well, I done venetian 


blind repair work. 
Q. You had no steady employment. A. That was steady enough. 
| 


I worked from time to time on that. 
Q. Did you receive any weekly salary? A. Iwas self-employed. 
Q. Well, all right. During that period of time what was your 
narcotic habit? A. During that time? | 
Q. Yes, up until July 24 of 1960--1958, we will say, to July 1960? 
A. From 1958 to 1960; that don't leave me very much time in the street. 
All right. What was your habit? A. Several pills. 
How many pillsaday? A. Several. | 
What do you mean by several? A. Twoor three. 
Two or threea day? A. Yes. | 
And you would only take two or three pills a day? | LA. Well, 
sometimes if I could afford any more I would. | 
Q. That is what I want to know. Where did you get the money to 
supply your habit? A. I worked, was doing venetian blind work. 
Q. Where did you do the venetian blind work? A. I done it-- 
I had a shop in the five hundred block of Kennedy Street, Northwest; 
venetian shop. 
THE COURT: Your own shop? 
THE WITNESS: My own shop. 
BY MR. McLAUGHLIN: 
@. How long did you have that shop? A. Well, I had that shop, 
I would say, for about three months or so. | 
Q. Were you on the habit during that period of time ?— A. Yes, I 
| 
Q. Well, all right. On July 24 of 1960 what was your habit in nar- 
cotics? A. At what time? | 
Q. On July 24 0f 1960. A. July 24? 
Q. Don't you remember that date? A. Yes, I somes that 
date. That is the date the alleged sale took place. | 
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Q. That is it. A. I would say average three or four; it wasn't 
no more than four. 

Q. Wasn't over four? A. No. 

Q. Where did you get the monies to buy it? A. Six dollars, that 
was average. It never run over six dollars a day. 

Q. Never run over six dollars a day. Where would you get the 
six dollars a day? A. Well, Ihad--you see, I have a record for petit 
larceny, and occasionally I had worked. 

Q. Well, what do you mean by that, that you had a record--you 
mean you were stealing during that period of time? A. Not exactly that. 
I have been convicted for it. 

Q. My question was, where were you getting the money, the six 
dollars a day to supply your habit, we will say, on July 24, of 1960? 

A. Well, my habit wasn't calling for six dollars every day. 

Q. No. The average you would say was six dollars. Where would 
you get that money? A. Where wouldI get it? Iwould work. Ihad 
extra work of repairing venetian blinds. 

Q. Did you have any shop at that time? A. At what time, par- 
ticular time ? 

Q. The twenty days you had been out of jail. A. No, I didn't have 
no shop. 

Q. You had no steady employment during that time. A. And from 
the time that I got out of jail it wasn't a continuous habit. I had just 
acquired the habit, I would say, two weeks previous to the time I went 
to the hospital. 

Q. Allright. Now, July--from the time you got out of jail until 


July 24 how many capsules were you using a day? A. From what time? 


Q. Those twenty days you were on the street prior to July 24. 
A. Twenty days I was on the street, how much stuff was I using? 

Q. That's right. A. Well, it varied--varied between two, three 
and four. 

Q. All right. Four capsules would cost you how much? A. Four 
capsules? Would cost me six dollars. 


69 | 


Q. Where would you get the six dollars? A. Well, sia 
necessarily have six dollars every day. 

Q. Well, would you buy it on trust; would they trust you for it? 

A. Not exactly, no. | 

Q. Ha? A. Inever been trusted. i 

Q. Where would you get the six dollars a day to buy narcotics? 

A. From repairing venetian blinds. 

Q. All right. And how much did it cost you to live? A. Didn't 
cost me anything. I was living with me parents, my mother. 

Q. So it didn't cost you anything to live; is that right? A. No, sir. 

Q. Well, now, on July 24 you say that Burnett called you at home. 
A. On the 24th he did. | 

Q. Well, now, why would he call you? A. Why? 

Q. Yes. A. I don't know. | 

Q. Prior to July 24 or 23 you hadn't seen Burnett in some time, 
had you? A. From what date? 

Q. July 24, before then, prior to July 24 of 1960 you hadn't seen 
Burnett in some time, had you? A. I don't quite understand your 
question. | 

Q. Well, all right; my question is this: He called you on about 
July 24, the date of the transaction; isn’t that right? A. He called me 
on the 24th. | 

Q. Called you on the phone. My next question is, do you know why 
he should call you on July 24? A. Well, Ihad seen Burnett. See, 
Burnett was--see, he was over in Jessup when I had done time in Maryland. 

@. When had you seen him prior to July 242 A. Well, Ihad 
seen him on several occasions since the time we got out of Jessup, 
Maryland. | 

Q. Well, now, did he get out with you just 20 days prior to the 
24th? A. No, he got out--I think he got out about two months before me, 
about two months. | 

Q. Now, why did he call you on July 24, if you know? A. Why 
would he call me? 

Q. Yes. A. Casual friends. 
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Q. That is it. A. I would say average three or four; it wasn't 
no more than four. 

Q. Wasn't over four? A. No. 

Q. Where did you get the monies to buy it? A. Six dollars, that 
was average. It never run over six dollars a day. 

Q. Never run over six dollars a day. Where would you get the 
six dollars a day? A. Well, I had--you see, I have a record for petit 
larceny, and occasionally I had worked. 

Q. Well, what do you mean by that, that you had a record--you 
mean you were stealing during that period of time? A. Not exactly that. 
I have been convicted for it. 

Q. My question was, where were you getting the money, the six 
dollars a day to supply your habit, we will say, on July 24 of 1960? 

A. Well, my habit wasn't calling for six dollars every day. 

Q. No. The average you would say was six dollars. Where would 
you get that money? A. Where would I get it? I would work. I had 
extra work of repairing venetian blinds. 

Q. Did you have any shop at that time? A. At what time, par- 
ticular time? 

Q. The twenty days you had been out of jail. A. No, I didn't have 
no shop. 

Q. You had no steady employment during that time. A. And from 
the time that I got out of jail it wasn't a continuous habit. I had just 


acquired the habit, I would say, two weeks previous to the time I went 
to the hospital. ; 
Q. All right. Now, July--from the time you got out of jail until 


July 24 how many capsules were you using a day? A. From what time? 
Q. Those twenty days you were on the street prior to July 24. 
A. Twenty days I was on the street, how much stuff was I using? 
Q. That's right. A. Well, it varied--varied between two, three 
and four. 
Q. All right. Four capsules would cost you how much? A. Four 


capsules? Would cost me six dollars. 


69 


Q. Where would you get the six dollars? A. Well, I didn't 


necessarily have six dollars every day. | 

Q. Well, would you buy it on trust; would they trust ape for it? 

A. Not exactly, no. 

Q. Ha? A. Inever been trusted. 

Q. Where would you get the six dollars a day to buy narcoties? 

A. From repairing venetian blinds. | 

Q. Allright. And how much did it cost you to live? A. Didn't 
cost me anything. I was living with me parents, my mother. 

Q. So it didn't cost you anything to live; is that right? A. No, sir. 

Q. Well, now, on July 24 you say that Burnett called you at home. 
A. On the 24th he did. | 

Q. Well, now, why wouldhe call you? A. Why? 

Q. Yes. A. I don't know. i 

Q. Prior to July 24 or 23 you hadn't seen Burnett in some time, 
had you? A. From what date? 

Q. July 24, before then, prior to July 24 of 1960 you hadn't seen 
Burnett in some time, had you? A. I don't quite understand your 
question. | 

Q. Well, all right; my question is this: He called you on about 
July 24, the date of the transaction; isn't that right? A. He called me 
on the 24th. | 

Q. Called you on the phone. My next question is, do o know why 
he should call you on July 24? A. Well, I had seen Burnett. See, 
Burnett was--see, he was over in Jessup when I had done time in Maryland. 

Q. When had you seen him prior to July 24? A. well, Thad 
seen him on several occasions since the time we got out of Jessup, 
Maryland. | 

Q. Well, now, did he get out with you just 20 days prior to the 
24th? A. No, he got out--I think he got out about two months before me, 
about two months. | 

Q. Now, why did he call you on July 24, if you know? A. Why 
would he call me? 

Q. Yes. A. Casual friends. 
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Q. Ha? A. We was casual friends; he had called me before. 

Q. How many times had he called you before July 24 of 1960? 
A. He called me several times. 

Q. And what would be the occasion for him to call you on those 
occasions? A. Well, we have done some work together. Burnett was 
trying to convince me. He claimed to be an interior decorator while 
he was over in Jessup, Maryland. He had tried to sell me on the idea 
of merging our business together, venetian blinds and interior decorating, 
so I had never given him any definite answer to that, and he had called me 
several times concerning that. 

Q. Prior to July 24? A. I think--after the 24th? 

THE COURT: He is asking you about prior, before the 24th. 

THE WITNESS: Before the 24th; he called me several times before 
the 24th. 

BY MR. McLAUGHLIN: 

Q. How long had you known Burnett prior to July 24? A. Well, 
I been knowing Burnett practically all my life, practically. 

Q. So the first time you met him was not over in Jessup. A. That 
wasn't the first time I met him. 

Q. What? A. No, that wasn't the first time I met him. 

Q. Now, you say Burnett called you and told you that he had a 
typewriter; isn't that right? A. He asked me could I sell a typewriter. 

Q. Well now, you knew at that time that the typewriter would be 
stolen, didn't you? A. Well, from the indication--yes, he had led me 
to believe that he would steal it if I would have consented to it. 

Q. Well now, why would he call you on a mission like that? 

A. Well, we have swapped money before--we have swapped money, ex- 


changed money. 


Q. What do you mean, "swap money"? A. Like when we was in 


Jessup, we had cash money. I used to lend him money and he used to 
lend me money, and the same thing applied to cigarettes--cigarettes 
are like money in jail. 

Q. Why would he ask you to get rid of the typewriter for him? 
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He didn't ask me--he asked me if I know where I could sell it. 
Well, that is getting rid of it, isn't it? A. If you want to call 


Ha? A. If you want to call it that. 
You say you saw Burnett after July 24, A. peveral' time s 

after July 24. 

Q. After this transaction; is that right? A. After which trans- 
action? 

Q. This July 24 transaction. 

THE COURT: The case we are trying here today. 

THE WITNESS: I have saw Burnett several times etter the 24th. 

BY MR. McLAUGHLIN: 

Q. After the 24th. A. In fact, he was supposed to check in D. C. 
General Hospital with me. 

Q. Now, did he tell you that he had applied for a warrant for your 
arrest? A, Had he told me that? 

Q. Yes. A. No, he hadn't. | 

Q. Isn't it a fact he told you and that is your reason for volunteer- 
ing in the hospital? A. Definitely not. | 

Q. So the police wouldn't find you? A. No. 

Q. Ha? A. No, definitely not. 

Q. You went over there voluntarily. A. That would have been 
the last place I went if I knew the police had a warrant for me. 

Q. Isn't it a fact that you went in the hospital figuring they wouldn't 


find you while you were there? A. Not under my given name I 


wouldn't have went in the hospital. 

Q. Ha? A. I wouldn't have went-- 

Q. Regardless of your given name, by going to the hospital you 
would avoid being on the streets and not be picked up. A. Certainly 
not. Iam very familiar with the police routine of checking the hospital. 

Q. You are familiar with it? A. Yes. I wouldn't have under 
my given name if I knew they had a warrant for me. 

Q. On July 24 of 1960 you had a source of supply, aian't you? 
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A. On what day? 

Q. On July 24. A. Did Ihave a source of supply ? 

Q. Yes. A. Nothing definite. I was an addict. 

Q. ‘You knew where to buy it, didn't you? A. I knew what 
vicinity to go to. 

Q’ Well, you didn't need Burnett to buy narcotics in Washington, 
did you? A. Did I need Burnett? 

Q. Yes. <A. All depends on the occasion. 

Q. Well, all right. Did you use any narcotics on July 23rd of 
1960? A. On July 23rd? Idon't recall. I imagine so; I was an addict 
at that time. 

Q. Did you buy some on that day? A. I don't know whether I 
bought it or whether someone else bought it for me; I don't know. 

Q. Well, Burnett wasn't with you that time, was he? A. On July 

23rd, I don't think so. 

Q. Ha? A. I don't think so. 

Q. Ali right. On July 24 when Burnett gave you that six dollars, 


what did you think he was giving it to youfor? A. At the time he gave 
it to me I didn't know. 
Q. Well, now, had he been in the habit of giving you money for 


no reason at all? A. No. He hadn't been in the habit of giving me 
money. 

Q. Well, now, you say that he told you that Hutcherson was his 
cousin; is that right? A. That's correct. 

Q. And he had been very careful not to use any narcotic talk; is 
that right? A. He said to be very particular about what you say. 

Q. Be very particular; is that right? A. Iam going to give you 
the exact words he used. Said, "Be very particular about what you say 
in the presence of my cousin," he said, "because he don't have any 
knowledge of me being affiliated with narcotics or being addicted to nar- 
cotics." 

Q. He also said his cousin was going to college; isn't that right? 

A. He said he was a college student; he was home on summer 


vacation. 
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Q. And the officer told you that he was writing numbers at some 


barber shop? A. On Georgia Avenue. 

Q. On Georgia Avenue, this fellow back from college; is that 
right? A. That is what he told me. 

Q. And this is the fellow you are supposed to be careful about your 
language. A. Officer Hutcherson. 

Q. By the way, did you ever see Officer Hutcherson before July 24? 
A. No. 

Q. Hadn't he been in your company? A. No. 

@. Never had? A. Not that I recall. i a 

Q. Ha? A. Not that I recall, no. | 

Q. He wasn't? A. No. | 

Q. Well, all right. You say that after Burnett gave you the monies 
you put it in your pocket; is that right? A. No, I never said that. 

Q. What did you do with it? A. When he gave me the: money, I 
can't recall what I done with it. I know he handed it to me in the car. 

Q. He handed it to you over the seat, back of the front seat. 

A. Over the front seat. : 

@. Yes. And what did you do with the money? A. Well, I kept 
it in my possession until we got out of the--got out of sight of Officer 
Hutcherson. After we walked around the block and Burnett explained to 
me that that was the money that he had borrowed from his aunt, and he 
asked me if I was going to get down, I said yes. I got three dollars just 
as well too. 

Q. When you say he asked you if you were going to get ‘downs 
when you left the house it was an understanding that you were going to 
get down, wasn't it? A. No, we hadn't--we didn't have--we didn't have 
any agreement before we left. 

Q. This conversation on the telephone, didn't you tell him you had 
three dollars? A. I told him that I had three dollars; that was all. He 
asked me if I had any money and I told him I had three dollars. 

Q. Wasn't that the conversation about buying narcotics? A. No. 

Q. Ha? A. No, we didn't discuss any narcotics over the tele- 
phone. 
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Q. You didn't discuss any narcotics over the phone? A. No, sir. 

Q. How about when he came to your house? A. No; the only 
thing we discussed concerning narcotics when he came to my house was 
the fact that he told me not to mention anything about him being affiliated 
or being addicted to narcotics in the presence of his cousin. 

Q. Well now, when you left your house with Burnett and got in the 
automobile, what were you going for? A. Well, nothing definite. We 
hadn't--we hadn't come to any conclusion. We had nothing conclusive at 
that time, particular time. 

Q. Were you just going out for the ride? A. As I said before, I 
was sick at the time that he called me and was really trying to kick my 

habit. I had come to the point where I was really trying to give it 
up, and it was just another temptation when he came. I still hadn't made 
up my mind about what I wanted to do. 

Q. When you got out in that automobile with Burnett and Officer 
Hutcherson, where did you think you were going? A. Where did I think 
we was going? 

Q. Yes. 

THE COURT: Yes. 

THE WITNESS: Well, I knew we was going somewhere in some 
vicinity where we could probably get some narcotics. 

BY MR. McLAUGHLIN: 

Q. Get some what? A. Some narcotics, probably. 

Q. Allright. A. But it wasn't certain; that was just something 
imaginary. 

THE COURT: You say you hadn't talked about it with him? 

THE WITNESS: No, we hadn't discussed it. That was just, I 
guess, one of the things--just one of the things of an addict. I mean I 
was sick at the time and I was just--had a yearning for it. 

BY MR. McLAUGHLIN: 
Q. Hada yearning for narcotics? A. At that particular time. 


Q. When you were at your house with Hutcherson and Burnett you 


were going out after narcotics, weren't you? A. No, I can't say that; 
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I am not positive of that. 

Q. You say you can't say that? A. It wasn't positive. 

Q. And are you telling us at this time that when you left the house 
that you were on the verge of having withdrawal symptoms ? A. Physically, 


yes. 


Q. Physical. And you were naturally in the need of noice 


weren't you? A. Well, my body was craving it. 
Q. Thatis whatIsay. A. My body was craving it from with- 
drawals. | 

Q. So you are telling us now although you were in that condition 
when you left your house with Burnett there was not an understanding be- 
tween you that you were to get narcotics. A. No. : 

Q. Ha? A. No. | 

Q. Well now, on that morning, or that afternoon--wasn't it in the 
afternoon about five o'clock? A. No. That is Mr. Hutcherson’ s version. 

Q. Ha? A. Thatis Mr. Hutcherson's version; it was before 
noon. | 

Q. Before noon. A. Iam positive of that. 

Q. When you drove down to 12th and Euclid, at whose:  dteection 
was that at? Who told Hutcherson to drive to 12th and Euclid? A. Burnett 
suggested that to Officer Hutcherson. 

Q. And when did Burnett hand you back the money? A. Well, he 
gave me the money. I don't remember at what exact location, but he 
handed me the money. It was in between our destimation--it was before 
we arrived at our destination. | 

Q. When did you hand it back to him? A. I handed it back to 
him when he came to me; we was in the store together and he said that 
he saw someone that he knew. 

Q. So that you had that money in your possession all that time and 
didn't know why Burnett gave it to you; is that what you are saying? 

A. No, Iam not saying that. | 

Q. What are you saying? A. I haven't said gsc I haven't 

made any statement to that effect. 
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3. No. My question is this: he gave you the money in the car; 
isn't that right? A. He gave me the money in the car. 

Q. Yes. Burnett did. A. Yes. The money was passed to me. 
in the car. 

Q. And you had that money in your possession until you and 
Burnett went in this store, isn't that right? A. I had the envelope in 
my possession. At that time when he handed it to me I didn't know it was 
money; I didn't know what it was. 

Q. Did you look into it? A. No, I didn't. 

Q. What did you think it was? A. I don't know what it was--I 
knew it was something. 


THE COURT: Weren't you curious? Here is a man handing you 


an envelope and you don't open it. 

THE WITNESS: I was curious about it, but the way he handed it 
to me--I mean, I realized the fact that he didn't want Officer Hutcherson 
to see it. It was supposed to have been something to shun as far as Of- 
ficer Hutcherson is concerned. 

BY MR. McLAUGHLIN: 

Q. You were in the back seat by yourself? A. In the back seat? 

Q. Yes. A. Yes, I was sitting in the back seat by myself. 

Q. By yourself. A. Yes, sir. 

Q. So you had plenty of opportunity to look in that envelope, didn't 
you? A. I don't think I had plenty of opportunity to look into it without 
Officer Hutcherson seeing it. 

Q. Atany rate, you didn't turn it back to him until you got in 
the store; is that right? A. Beg your pardon? 

Q. I say you didn't give the money back to Burnett until after you 
were inthe store. A. When he asked for it. 

Q. He asked for it. A. He asked for it. 

Q. Then did you give him your three dollars? A. I did. 

Q. What? A. Idid. It was nine dollars in all. Burnett told me, 


said, "Give me my six dollars and give me your money, and I 
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think I can score." 

Q. When Burnett called you up on the telephone about getting rid of 
this typewriter, didn't he tell you he was broke and that was the reason 
for the typewriter-- A. That was on his first call. On his second call 
he told me that he had borrowed some money from his aunt. 

Q. He told you he borrowed some money? A. He told | me, yes. 

Q. And then he asked you if you had any money; isn't that right? 
A. He asked me if Ihad any. He asked me--the first time he called me 
up he asked me if Ihad any money. That was his first telephone call. 


Q. And then you say nine capsules were purchased; is that right? 
| 


A. Did I say nine capsules? 

Q. How many? A. He gave me two. 

Q. Ha? A. He gave me two. 

Q. He gave youtwo? A. He gave me two. 

Q. And you gave him three dollars. A. I gave him tite dollars. 

Q. Sohe charged what? A. Dollar and a half. | 

Q. Isn't that what they were selling for at that time? A. Well, 
that all depends who you purchase from. At that time-- ! 

Q. Isn't it a fact it is not who you purchase it from, it is the 
amount, the number of capsules that sets the price? A. No, that is 
not a fact. 

Q. In other words, if you buy 25 or 50 you can buy them fora 
dollar a piece? A. No, that is not a fact. 

Q. If you get ten or so it is a dollar anda half; wasn't that the 
value of them at that time? A. No. 

Q. Well, all right. You say that he charged you a dollar and a 
half a piece for the capsules; is that right? A. That's right. 

Q. Well, if you say the market value was a dollar, why did you 
pay him a dollar and a half for them? A. Inever said the market value 
was a dollar. | 

MR. GUERVITZ: I object. It is argumentative. | 

BY MR. McLAUGHLIN: 
Q. Well, you just said you could buy them for a dollar at that time, 


didn't you? A. No, I didn't. 

Q. You didn't say that? A. No. 

Q. Maybe it is me. But anyway he charged you a dollar and a 
half a capsule; isn't that right? A. That is what he charged me, a 
dollar and a half a capsule. 

Q@. Now, when you gave him the money were you buying this 
narcotic to divide between you? A. Beg your pardon; I don't under- 
stand. 

Q. I say, when Burnett and you went in this store were you buying 
these capsules, that is Burnett and you,. pooling your money to buy 
these capsules for the both of you? A. No. 

Q. In other words, you were buying your share and Burnett 
was buying his share of capsules. A. That is what--I think that is the 
way it's supposed to be. 

Q. Ha? A. Yes. 

Q. And then you say you went back to your house and used them? 
A. Well, we went back; we were supposed to have used them. I know 
I used my two. 

Q. What do you mean, "you were supposed to use them"? A. Like 
I said, if Burnett would have used his, wouldn't have been no evidence to 


try to even charge me with a sale if he had used his as he claimed to have 


used them. 

Q. What? A. Ashe claimed to have used them, he would have 
used them and there wouldn't have been no evidence to charge me with 
no sale. 

Q. So that he didn't use any in your house, didhe? A. I don't 
know. 

Q. When you say you don't know, you and Burnett were friends at 
the time. A. He went through all the formalities of using them. 

Q. What formalities did he go through? A. Well, at the time 
when Officer Hutcherson was sitting out in front of the house. 

Q. I mean back in the house when you used it. A. This is im- 
portant, because at the time I went back to tell Officer Hutcherson that 
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he could go ahead, Burnett said that-- 
184 THE COURT: You went back to Officer Hutcherson? 

THE WITNESS: Officer Hutcherson, he parked his car directly 
across the street from my mother's house, and Burnett and I went on 
straight through the house down to the recreation room, and Burnett and 
I went back in the recreation room on the ironing board and we laid the 
capsules out and Burnett gave me two and he laid three out there for 
himself. ! 

Now, when I went back upstairs to tell Officer Hutcherson--I 
told him it didn't make any sense to have his cousin waiting, and he told 
me to tell him to go ahead, he could walk home--so when I welt back 
out to waive--because Officer Hutcherson was blowing the horn, he was 
blowing the horn of his car, and Burnett was trying to administer his 
drugs at that time--so when I went back out to tell Officer Hutcherson to 
go ahead, well, I don't know what took place; I don't know what Burnett 
done at that time. | 

THE COURT: Well then, you did see Burnett take the capsules? 

THE WITNESS: No, I saw him make arrangements to take them. 
I saw him lay it out and whatever he was supposed to have been doing, 
but I didn't see him use them. ! 

BY MR. McLAUGHLIN: 

Q. You say he laid them out. Whose paraphernalia aid he use? 
A. My paraphernalia. 

Q. He used your paraphernalia? A. That's right. 

Q. And did you see him use the cooker? A. DidI see > him use 
it? No, I didn't. 

Q. Did you use the cooker inhis presence? A. Did I use it in 
his presence? Ithink so; I think I did. 

Q. Then you say you don't know whether he used the narcotics or 
not; is that right? A. Iam not certain whether he did or not. 

Q. All right. How did you use it at that time, a syringe and needle? 
A. Just an eye dropper--I had an eye dropper, medicine dropper. 

Q. Did Burnett use it the same way? A. I don't know, 


THE COURT: You say you used an eye dropper? | 
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THE WITNESS: Medicine dropper. 

THE COURT: How did you administer it? 

THE WITNESS: In the veins, through the vein. 

THE COURT: But you didn't see Burnett? 

THE WITNESS: I didn't see him at that time. 

THE COURT: What was he doing while you were administering it 


to yourself? 
THE WITNESS: What was he doing? He was supposed to have 


already used his at the time I went upstairs to waive Officer Hutcherson on. 


Well, he was in the process at that time. 
BY MR. McLAUGHLIN: 

Q. Isn't it a fact that when Officer Hutcherson came to your house 
the first time with Burnett that he blew the horn for you to come out? 

A. No, that is nota fact. Burnett came in my house. That is positive. 
Officer Hutcherson knows himself that Burnett came in my house. 

Q. What happened? A. He knows that. 

THE COURT: Don't tell us what he knows. We have heard him. Tell 
us what you know. Answer the question. 

THE WITNESS: Well, that is for his conscience. 

BY MR. McLAUGHLIN: 

Q. On July 24 you say that both you and Burnett went to Fairmont 

Street? A. Beg your pardon? 

Q, Both you and Burnett went to Fairmont Street; is that what you 
said? A. Went to Fairmont Street? 

Q. Yes. Where is this store located? A. You mean after we 
left the car? 

Q. Yes. A. After we left the car? We went completely around the 
block and then we walked up and down the block several times before we 
went into the store. 

Q. All right. And who did you see inthe store? A. Who did we 
see in the store? Well, the clerk--it was on Sunday--24th was on a 
Sunday--and I think they had, it was two clerks, I know an elderly lady 
and a middle age lady. 
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Q. Did you buy narcotics off anyone in that store? A. No. No. 
Q. When were the narcotics purchased? A. When was it pur- 


chased? | 
Q. Yes. A. It was purchased when Burnett came to me to get the 
| 


money. 
Q. Where were you at that time? A. Iwas in the store; we both 
was in the store and he said he saw someone that he knew pass by. 

THE COURT: When you say you both were in the store, | what do 
you mean when you say Burnett came to me, if you were both there? He 
didn't have to "come to me." ! 

THE WITNESS: He was standing closer to the door than I, and he 
came over to me and asked me for the money, said he saw someone that 
he knew. | 

THE COURT: In the store? | 

THE WITNESS: No, sir, it wasn't; passing by, wasn’ t in the store. 

BY MR. McLAUGHLIN: 

Q. And then did you give him the money? A. Yes, sir. 

Q. Did you know there was money in that envelope at the time you 
gave it to Burnett? A. After Burnett had told me. 

Q. In other words, you had that money in your poassenicn all that 
time and didn't know what was in that envelope; is that what you are saying? 

A. When you speak of length of time-- 

THE COURT: He is talking about the six dollars which | was in the 
brown envelope, aren't you? | 

MR. McLAUGHLIN: Yes, Your Honor. | 

THE COURT: When did you give that to Burnett? 

THE WITNESS: When did I? I gave it to Burnett when he approached 
me in the store. 

THE COURT: In the store. 

THE WITNESS: Yes, sir. | 

BY MR. McLAUGHLIN: | 

Q. All right. When you came out of the store what happened? 

A. When I came out of the store, well, Burnett was in the process of 


making a transaction. | 
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Q. Who was he making the transaction with? A. Do I have to 
expose that? 

THE COURT: Yes, you do. 

THE WITNESS: It's a fellow known as "Al." That is all I know 
him by. 

BY MR. McLAUGHLIN: 

Q. Did you knowhim? A. Did I know him? 

Q. Yes. A. Iknewofhim. I wouldn't say I was familiar enough 

with him to make any transaction with him. 

Q. In other words, you weren't that familiar with him that he 
would sell to you; is that right? A. Inever tried; I never purchased 
from him before. 

Q. Ha? A. Ihad never attempted to. I don't know whether I 
would or not. I had never attempted to purchase from him. 

Q. You say that is all you knew him as, "Al"? A. That is all I 
knew him--I-- 

Q. After he got the narcotics, where did you go? A. After Burnett 
had made the transaction, well, we went back the same way we had came; 
we went back out Fairmont Street and around the block to the car where 
Officer Hutcherson was waiting. 

Q. Did you get inthe car at that time? A. Yes. sir. 

Q. And where did you gofromthere? A. Well, Officer Hutcherson 
drove us back up'to where he had picked me up at my mother's house. 

Q. Then you say Burnett left and went in the house with you; left 
the car? A. He did. He did. 

Q. And Hutcherson still waited outside? A. He waited outside. 


We went--got down in the recreation room and could hear him blowing 


the horn out there for Burnett to come back out. 


Q. Did Burnett say anything when he left the car and when he went 
in your house, to Hutcherson? A. Told him he would be back out. 
That is all I can recall him saying. 

Q. Ha? <A. He said he will be right back, right back. 

Q. Then how long did he stay in the house before he came out? 
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A. Well, Burnett stayed in my house for--he stayed in there for quite 
some time, because-- ! 

THE COURT: Well, what is quite some time ? 

THE WITNESS: I would say around a hour, hour and a half, stayed 
in there. We played-- 

THE COURT: Hutcherson is in the car outside? 

THE WITNESS: He had left. I had went out and waived Officer 
Hutcherson on. Burnett said he could walk home. They had me under 
the impression that Hutcherson was living with Burnett's aunt on Second 
Street, which was only two or three blocks from where I was living at 
the time. | 

BY MR. McLAUGHLIN: 

Q. How far was your house from 12th and Euclid? A. 12th and 
Euclid? That is quite a distance. 

Q. How far? A. Itis in another alphabet. I couldn't give no 
estimate how far. 

Q Do you know anyone that lived in 2516 Twelfth street? A. No, 
sir. 
Q. Had you ever been in that house? A. Never before in my life. 
Q. Ha? A. No, Ihaven't. | 
Q. And you deny that you got the narcotics or sold the narcotics 
to Burnett on July 24? A. I deny it. 

Q. Ha? A. Yes, Ido. 

Q. At any time did you call Burnett out of the car while Officer 
Hutcherson and Burnett were seated in the car? A. DidI at any time 
call him out of the car? 

Q. Yes. A. No, not that I recall. | 

Q. At 12th and Euclid Street? A. No. The only time Burnett and 
I left the car together, left the car together. 


Q. Isn't it a fact that store you went to was when you returned to 
the car and you had some Coca-Cola bottles or soft drink bottles with 
you, that you brought them to that store? A. No, wasn't no soft drink 
bottles involved. 
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Q. Did you have any soft drinks that day? A. I may have carried 
a soft drink back to the car with me after we left the store, but I-- 

Q. Try and think. Did you or did you not carry any soft drink 
bottles back to the car? A. Soft drink bottles? No, I didn't. 

Q. Did you carry a soft drink bottle? A. I don't know whether 
I did or not. 

Q. Ha? A. Ican't remember whether I had a soft drink or not. 

MR. McLAUGHLIN: That is all I think Ihave, Your Honor. 

MR. GUERVITZ: No questions, Your Honor. 

THE COURT: Let me ask you something that already has been 
asked really: why did you think this man who turns out to be Officer 

Hutcherson, would drive Burnett up to your house, down to Fair- 
mont Street, and back to your house, and wait in the intervening period-- 
why did'you think he was doing that? 

THE WITNESS: He was Burnett's cousin. 

THE COURT: Speak straight ahead. 

THE WITNESS: On the strength that Burnett identified him as 
being his cousin. I didn't know what extent or what extreme he would 
go to in order to render a favor to Burnett. 

THE COURT: Of course, he had nothing to do with the business 
that you and Burnett were transacting, did he? 

THE WITNESS: Did he have anything to do with it? 

THE COURT: Hutcherson. 

THE WITNESS: He had nothing to do with the actual transaction, 


THE COURT: Didn't it occur to you at all that it was rather un- 
usual for Burnett’s cousin to spend all that time with you two? 

THE WITNESS: Well, I would say the whole incident took over-- 
I don't think the whole incident from the time that Officer Hutcherson 


was in our company I don't think it expanded over a 45 minute period, and-- 
THE COURT: And it was definitely before noon? 
THE WITNESS: That was definitely before noon. 
THE COURT: Now, you have known, you said, Burnett just about 

all of your life? 
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THE WITNESS: Well, casually, casually. We played ball on the 
same playground in southwest Washington. | 

THE COURT: Did you ever know him to have a cousin? 

THE WITNESS: No. Well, he told-- | 

THE COURT: Hutcherson, before? 

THE WITNESS: I had never seen him before. 

THE COURT: Did Burnett ever tell you he had a cousin? 

THE WITNESS: Well, he had mentioned his aunt. He had told me 
something about he had an aunt living up in my neighborhood, | not far 
from-- ! 

THE COURT: I mean a cousin. 

THE WITNESS: This is the first time he had mentioned a cousin 
to me was on this particular morning. 

THE COURT: Did he ever mention the name of Pete? | 

THE WITNESS: Pete. I think he introduced Officer Hutcherson as 
Pete when we got in the car, because I said something about a large 
burn he had in back of his seat on the left hand side, and he told me he 
had been out partying with some people and somebody had dropped a 
cigarette. 

THE COURT: Who told you that? 

THE WITNESS: Officer Hutcherson. 

THE COURT: Well, do you want to ask anything? 

MR. GUERVITZ: No, Your Honor. : 

MR. McLAUGHLIN: I have nothing further with him, Your Honor. 

THE COURT: That is all. | 

* * * 
MACEO HUTCHERSON | 
was recalled as a witness in rebuttal by counsel for the Government, and 
having been previously sworn, was duly examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. Now, Officer Hutcherson, on July 24. of 1960, did you drive 
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Burnett to the defendant's house? A. I did, sir. 
Q. On Jefferson Street, is it? A. I did, sir. 
Q. Did Burnett go in the house at that time? A. No, he did not, 


Q. And when they came out, that is, when the defendant Hansford 


came out, did he get in yourcar? A. Yes, he did, sir. 

Q. And at whose direction did you drive to 12th and Euclid Street? 
A. Defendant Dave Hansford's. 

Q. When you arrived at 12th and Euclid Street, did Burnett and 
Hansford get out of the car together? A. No, Sir. David Hansford got 


out of the car. Burnett sit in the front seat with the door open. 

Q. Now, did you, on July 24 of 1960, did you suggest to Burnett 
to try to make a buy from the defendant Hansford? A. No, sir, I 
never has suggested to Burnett to make a buy from anyone. 

Q. Let's take in particular Hansford. How did you come to go 
with Burnett on this particular day of July 24 to contact the defendant 
Hansford? A. William Burnett had been to the narcotics squad office 
on previous occasions. On his own he called down to the office and told 
the narcotics squad-- 

MR. GUERVITZ: Objection. I think this is hearsay. He is 
talking about what Burnett told the narcotics squad. 

THE COURT: I know, but it is rebuttal to what your own witness 
testified. 

MR. GUERVITZ: Your Honor, the rebuttal would be perfectly in 
order if Burnett was talking with this witness, but this witness-- 

MR. McLAUGHLIN: I will confine it to this witness. 

BY MR. McLAUGHLIN: 

Q. Did Burnett come to the narcotics squad office voluntarily 

prior to July 24 of 1960? A. He did, sir. 

Q. On any of those occasions-- 

THE COURT: Did you ask him to? 

THE WITNESS: No, sir. 
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BY MR. McLAUGHLIN: 
Q. On those occasions, any of those occasions that he dame to 
the office was the name Hansford mentioned by Burnett to you? 


A. It was, sir. 

Q. And what did the defendant say, if anything--that is, what did 
Burnett say, if anything, in reference to Hansford? 

MR. GUERVITZ: Objection. 

THE COURT: Well, Iam a little puzzled about that too, and yet 
Burnett, of course, has testified how he happened to go there and who 


said what to him, and so on. 
MR. McLAUGHLIN: I will limit it to him. 
BY MR. McLAUGHLIN: 

Q. Did you have some conversation with him at that time in 
reference to Hansford? Just answer yesorno. A. I did, sir. 

Q. Andon any of those occasions that Burnett came to Police Head- 
quarters prior to July 24 was any other member of the Metropolitan 

Police Department present? A. There were, sir. ! 

Q. And what other members of the Metropolitan Police were 
present? A. Officer Krenitski was present, I do remember that, one 
occasion when Hansford was discussed. | 

THE COURT: When what? 

THE WITNESS: When David Hansford was discussed. 

BY MR. McLAUGHLIN: : 

Q. By whom? A. William Burnett. 

Q. Now, on July 24 of 1960 you met Burnett at what time of the 
day or night? A. Would you repeat that again, sir? | 

Q. On July 24 of 1960--I will rephrase it--what time did you meet 
the defendant Hansford on Jefferson Street? A. It was approximately 
around 5:00 p.m., in the afternoon. | 

Q. Inthe evening? A. That's correct, sir. 

Q. And after you met him about that time was when you drive to 
Euclid Street, Northwest, in the District of Columbia? A. That's 

correct, sir. : 
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Q. Was it after you drove him to 12th and Euclid Street that 
Hansford left the car and returned and handed some object-- 

MR. GUERVITZ: Your Honor, I want to object because this is 
merely rehashing the direct examination, and not only that--Mr. Mc- 
Laughlin, I know, is not intending to do it, but he is leading this witness. 

THE COURT: I don't think he is leading him, but I do think it is 
repetitious. 

MR. McLAUGHLIN: Your Honor, I often wonder myself as to who 
says "No," last what it amounts to. 


Our Court of Appeals seems to say we have to bring back a witness 


to rebut what was said by someone previously. 
THE COURT: I suppose you have me there too. 
MR. McLAUGHLIN: That is what I say. 
THE COURT: But try it again. 
BY MR. McLAUGHLIN: 
Q. Was it the same day that you drove to 12th and Euclid that 
Hansford left the car and returned and handed an object to Burnett? 
MR. GUERVITZ: Your Honor, have you ruled on my objection? 
THE COURT: Yes, and I overrule it. 
THE WITNESS: It was, sir. 
BY MR. McLAUGHLIN: 
Q. And the object that you got from Burnett was the four capsules. 
A. That's correct, sir. 
Q. Now, officer, let me ask you this: did you ever give Burnett 
narcotics? A..No, I have never given Barnett narcotics, sir. 
Q. Did you ever make it possible, that is, for him to get narcotics, 
contact anyone-- 
THE COURT: That won't do because that is too general. Did you 
ever give him money to purchase narcotics? 
THE WITNESS: I given him money, but I do not know what he did 
with the money. 
BY MR. McLAUGHLIN: 
Q. And the money that you gave him, was it Metropolitan Police 
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Department money? A. ‘That's correct, sir. 

Q. And was it for contacting you with narcotic pushers, sellers? 
A. That's correct. | 

MR. GUERVITZ: I still think this is leading. | 

THE COURT: Idon't agree, Mr. Guervitz, and I will have to 
overrule that. 

BY MR. McLAUGHLIN: | 

Q. Did you ever tell Burnett to make a buy from Hansford because 
you yourself was afraid of going back in harness? A. No, sir. 

Q. No? A. No, sir. | 

Q. Now, on this occasion that Hansford--that is, Burnett came to 
your apartment and did the painting, when Burnett came to your apart- 
ment that particular day, what were you doing? A. Iwas already paint- 
ing my apartment, sir. | 

Q. And who was it that suggested--was there any suggestion by you 
or Burnett to help you paint the apartment? A. He had--well, I suggested-- 
first I suggested after he told me he needed money and didn't know how 
he could get some, and I told him I was painting my apartment and he 
told me he could paint, so I told him if he helped me paint I would pay 
him, and he did start to paint, but he did very little, but I did pay him 
although he left before I completed. | 

Q. Now, on July 24 of 1960, after Burnett gave you the four cap- 


sules, did the defendant Hansford get in your car? A. | Would you 


repeat the question again, sir? 

Q. Isay, after Burnett handed you the four capsules at 12th and 
Euclid Street, did Hansford, the defendant, get in your car?; A. Not 
at that particular time, sir. ! 

Q. Allright. Where didhe go? A. He went to the corner of 
11th and Euclid Street. | 

* * 
BY MR. McLAUGHLIN: 

Q. On that date did you drive Hansford back to his house? A. I 
did, sir. 


90 


Q. And when you drove him back to his house was Burnett with 


you in the automobile? A. He was, sir. 


205 Q. And when you arrived at Hansford's house did Burnett go into 
the house with Hansford? A. No, he didn't, sir. 
Q. Allright. Did he remain in the car with you? A. He did; he 


remained in the front seat on the passenger's side, and Hansford rode in 


the back seat as he did on the way down. 

Q. And after Hansford was let out of the car in front of his house, 
what happened to Burnett? A. I dropped Burnett off where I picked him 
up at. 

Q. After you arrived at Hansford's house, did Hansford ever 
come out of that house and tell you that Burnett was not coming out and 
that you should go by yourself? A. No, sir. 

* * * * 
MR. McLAUGHLIN: May we approach the bench, Your Honor? 
(At the bench:) 

MR. McLAUGHLIN: Is Your Hmor going to instruct on entrapment 
in this case? 

THE COURT: I want to talk to you when you are through in chambers 
because I am not sure whether I should or not. 

MR. McLAUGHLIN: I have a question to ask this man. Otherwise, 
I will tell you my question. 

THE COURT: Yes. 

MR. McLAUGHLIN: I think it was in '59 or’so this officer was with 
a group and the defendant was with him, and they were over in Northeast, 
or so, and this defendant had bought a large amount of narcotics, and the 
policeman tried--gave the defendant some money to sell him the narcotics, 
but the defendant-- 

THE COURT: He did? 

MR. McLAUGHLIN: Yes. The defendant refused to buy--that is, 
gave him the money back, became afraid of him, or something, back in '59. 

THE COURT: You may ask him that. 

MR. GUERVITZ: The defendant gave the money back to him? 
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MR. McLAUGHLIN: Yes. He became suspicious of him, or 
something. They went over there to buy narcotics and this defendant 
bought a large amount. | 

MR. GUERVITZ: Who went over to buy? | 

MR. McLAUGHLIN: The officer was with the defendant and a 
couple more, and they went over in Northeast section to purchase nar- 
cotics, and the defendant-- | 

MR. GUERVITZ: That doesn't have any bearing--that | wouldn't 
have any bearing on whether he was a seller. According to Mr. Mc- 


Laughlin, the defendant went over in a group to buy narcotics, some- 


wheres. 
MR. McLAUGHLIN: A large amount, as I recall. 
THE COURT: It shows that he was familiar with traffic, and 
possibly--I don't know what his answer would be--possibly show 


that he was in it. Now, why he refused, I don't know. : 

MR. GUERVITZ: I will have to object to this; in the first place, 
according to Mr. McLaughlin, the defendant was just ina group that 
went over to buy the narcotics. That has nothing to do with pe defendant 
selling. 

THE COURT: Was familiar with the traffic. When you add that to 
the record that he already is shown to have, he is not exactly naive. 

MR. GUERVITZ: He isn't naive, Your Honor. He admits he is 
an addict. I think it is highly prejudicial. | 

MR. McLAUGHLIN: Are you going to insist upon an instruction of 
entrapment? 

MR. GUERVITZ: Oh, yes. I think this is highly aati I 
don't think it proves anything . | 

THE COURT: Do you have any other witness in rebuttal? 

MR. McLAUGHLIN: No, outside of Krenitski who said Burnett 
came down there, volunteered, he said he could make a buy off of this guy. 

THE COURT: Suppose you turn him loose now and bring him back 

tomorrow morning after Krenitski testifies. Come into chambers. 

MR. GUERVITZ: Do you want to see me, or just Mr. McLaughlin? 


THE COURT: No, both of you, and Mrs. Williamson and Mr. 
David. Everybody is invited. 


* * * * 


(Thereupon, a conference was held in chambers as follows:) 


MR. McLAUGHLIN: He can testify to this. He is going to go back 
and check to get the specific date and all that he picked the defendant up, 
and it was about '59 or so, picked the defendant and several other addicts-- 
one by the name of Cole, or something--up on U Street, and they all drove 

over to Northeast section. 

THE COURT: Well, now, at that time did he know Hansford was 
an addict? 

MR. McLAUGHLIN: Well, I guess he did. I mean, he knew all the 
rest and were driving over there. The reason they were driving over there, 
Hansford was going to contact the man to buy the narcotics to sell to these 
others, so Hansford, when they got over there, Hansford got out of the car, 
they came back, and at that time they had a large amount of narcotics, and 
he sold this narcotics to these other people, and as far as Hutcherson 
was concerned, he took Hutcherson's money, but then he told Hutcherson-- 

THE COURT: Who sold narcotics to the other people? 

MR. McLAUGHLIN: Hansford. 

THE COURT: Hansford, the defendant? 

MR. McLAUGHLIN: The defendant, and that he then took Hutcher- 
son's money to purchase narcotics, but he told Hutcherson, Hutcherson 
would have to go in the house and use it. 

THE COURT: You have answered my question. 

Mr. McLAUGHLIN: So Hutcherson says, "No, I can't do that; Iam 
in a hurry. So he says, "I won't sell it to you." 

MR. GUERVITZ: On that basis--that is something different than 
what Mr. McLaughlin said at the bench. They went over to buy narcotics, 
but Hansford gave him the money back and refused to buy any. 

MR. McLAUGHLIN: I didn't get the story straight; I just met the 
officer coming in. 

THE COURT: That makes it entirely different. 
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MR. McLAUGHLIN: I still say that he didn't take Hutcherson’ s 
money; he gave it back to him. He said I said something different. 

THE COURT: Well, you did at the bench. But the facts are, 
as you now understand them-- 

MR. McLAUGHLIN: I just talked to Hutcherson now to verity it. 


I was trying to this morning; I just caught him-- | 
THE COURT: Then that is it. The essential element of entrap- 


ment, as you know I am sure, is that an otherwise innocent man who would 
not have committed an offense, did so because an officer enticed him to 
do it. Now, with what you just told me-- 

MR. McLAUGHLIN:: I just talked to the officer before coming in. 

THE COURT: What? 

MR. McLAUGHLIN: I just talked to Hutcherson to make certain I 
had the story straight. 

THE COURT: I don't think there is the slightest doubt about it. He 
can testify to that. 

MR. GUERVITZ: Does he have records? 

MR. McLAUGHLIN: I think he said he is going to check to find it. 

MR. GUERVITZ: I cali that surprise, because there | was nothing 
in the testimony to indicate he had known--this is the first time he said 
he met my man, said he met him and was introduced as Burnett's cousin. 

THE COURT: Did he say this is the first time? | 

MR. GUERVITZ: I would like to go over that testimony. I seem to 
think it was the first time he met him when he was introduced to him. 

MR. McLAUGHLIN: That is what I don't know about entrapment, 
whether you can go into it without-- ! 

THE COURT: Well, we already know that Mr. Guervitz wants me 
to charge the jury on entrapment, and you undoubtedly will'argue that 
to the jury; therefore, I think the jury is entitled to know, and they ought 
to know that he has this background and he is not the innocent soul like 
in the Sorrels case, sold liquor to a guy who was in the army with him. 

MR. GUERVITZ: I would like to see the record, Your Honor. 

THE COURT: What record is there to see? | 
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MR. McLAUGHLIN: I don't know whether he wrote up a memorandum 
of going over there with these people or what. He said he is going to try 
and check and see. 

MR. GUERVITZ: I might be wrong. I thought I asked the officer 
the first time he met Hansford and it was when he was introduced as 
Burnett's cousin. I wonder if the court reporter could go over that? 

THE COJ RT: Did you take yesterday? Yes, you did. 

MR. McLAUGHLIN: I remember asking him if he had known him 
before that and he told me yes. 

MR. GUERVITZ: I talked to Officer Krenitski and he told me as 
far as he knew he didn't know anything pérsonally himself. 

THE COURT: He just got through testifying that he didn't know him 
personally, but he heard of him. 

MR. McLAUGHLIN: He has a police file there indicating something-- 

THE COURT: (To the reporter:) Suppose you go to your office with 
Mr. Guervitz and read to him Hutcherson's testimony. 

* * * * 

THE COURT: There is one more thing I think we should discuss. 
It seems to me that no matter what your rebuttal will show I have got to 

instruct on entrapment because according to Burnett and Hansford-- 
well, the sum of their testimony is that Hansford was sick and Burnett 
was Sick. 

MR. McLAUGHLIN: That is what puzzles me with that atmosphere 
in there. 

THE COURT: If the jury believes it, then it is entrapment. 

MR. McLAUGHLIN: That is what I say, even though Hansford says 
he didn't make the transaction. It creates that atmosphere; no question 
about that. 

THE COURT: I think I have got to, and the net result will be that 


the jury will convict Hansford in five minutes or they will hang trying to 


figure it out, but I will instruct them on entrapment. 


* * 


December 21, 1960 
Washington, D. Cc. 
* * * * | 
THE COURT: You have Hutcherson and Krenitsky? 
MR. McLAUGHLIN: Just Hutcherson is all I will put on. 
THE COURT: Not Krenitsky? | 
MR. GUERVITZ: Of course, Your Honor, I will register my ob- 
jection at this time. They have his part in for the record. | 
THE COURT: Okay. 
MR. GUERVITZ: I only have a rebuttal and that is about all. 
THE COURT: All right, let us go into the courtroom. 


* * * * | 


MACEO HUTCHERSON 
having been called as a witness by the Government and having been re- 
minded he was still under oath, took the stand, was examined and testi- 
fied further as follows: | 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: | 
Q. Now Officer, prior to July 24, 1960, did you have an occasion 
to be in the company of the defendant, David Hansford? A. I did, sir. 
Q. And do you recall when it was prior to July 24, 1960? A. It 


was during the month of September 1959 while I was working as an under- 


cover officer of the Narcotic Squad. 

Q. Just tell us if you will, under what circumstances, you were 
in the company of the defendant, David Hansford, on that occasion? 

MR. GUERVITZ: Objection and I would like to approach the Bench, 
Your Honor. ! 

THE COURT: Well, isn't this what we talked about in chariverss 

MR. GUERVITZ: Yes, Your Honor. 

THE COURT: Well, I will overrule the objection. 

MR. GUERVITZ: Well, I would like to give the reasons, Your 
Honor, at the Bench. | 
THE COURT: Well, all right. 


96 


AT THE BENCH IN A LOW MONOTONE: 
MR. GUERVITZ: Your Honor, the first reason for my objection 
is this: Mr. McLaughlin has already stated that this witness will testify 


that he and Hansford in the company with other men went to a certain 


location and there was a purchase of narcotic drugs, which was in 1959. 


I object to this line of questioning for several reasons: one, that it is 
not rebuttal in any way because there is no testimony by Hansford one 
way or the other, that he never sold any narcotics. He stated he was an 
addict. And as to Burnett, Burnett said Hansford never sold it nor was 
he but he was an addict and, therefore, if he is going to rebut Burnett's 
testimony, he must show that Burnett, in my opinion, was there present 
when this sale was made. That Burnett wasn't there and how could he 
be rebutted? He said he didn't know anything and there is no rebuttal 
against Burnett. 

Another feature here is that this officer is going to testify to the 
sale or transfer of narcotics made. How does he know there were nar- 
cotics? There is no evidence he made any arrest or anyone was charged 
nor was there any tests made that there were narcotics. Now I think 
it is highly prejudicial, Your Honor, to my clients’ rights. I think it would 
be very prejudicial in this case if this type testimony were permitted to be 
put in. 

THE COURT: I will overrule the objection. 

END OF BENCH. OPEN COURT: 
BY MR. McLAUGHLIN: 

Q. Officer, Iask you under what circumstances did you see the 
defendant, or were you in the company of the defendant at that time ? 

A. While I was working as an undercover officer, I was in the vicinity 
of 12th and U Street, Northwest, and I picked the defendant, Hansford, 
up in my car with some other addicts. And also the name of one that I 
knew as an addict, was Raymond Cole, and he asked the defendant Hans- 
ford and he directed me to drive him to the northeast area of Washington 
which was in the vicinity of Mount Olive Road and Montcello Avenue. He 
said he was going to meet his men. 

THE COURT: He said what? 
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THE WITNESS: He was going to meet his men. 

THE COURT: Who said that? 

THE WITNESS: The defendant Hansford. I parked off of Mount 
Olive Road near Montcello Avenue and the defendant Hansford got out of 
my car. The other addicts stayed in the car. He was gone for about 
twenty minutes and when he returned he had a cellophane bag: in which he 
had about fifty or sixty capsules in it. They were white capsules containing 
white powder. In my automobile he sold to the other addicts in my car cap- 
sules from this quantity that he had. 

I tried to buy some and then I gave him some money. He took the 
money first and then he asked me to drive him to 2d and T Street, North- 
west. He insisted that I get out of the car and go in the house with him 
and the other addicts and use the drug. I told him then that I had to go 
back across town and was in a hurry and couldn't go in the house at that 


particular time. So then he said, I don't know whether or not to give you 


stuff or let you walk so he gave me my money back. 
MR. McLAUGHLIN: I believe that is all. 
CROSS-EXAMINATION 
BY MR. GUERVITZ: 

Q. Mr. Hutcherson, what date was this that this occurrence took 
place? A. Idon't remember the exact date but it was during the month 
of September. 

Q. Of what year? A. 1959. 

Q. Do you know whether it was daytime or nightie? A. It 
was during the afternoon. 

Q. Was it light or dark? A. It was light. | 

Q-. What type car were you driving? A. I was driving a 51 Ford 
with North Carolina tags on it. 

Q. And how were you dressed? A. I was Perens was sorta 

warm during the September month and I believe I had ' just a shirt 
and a pair of pants on. 

Q. And where did you see this Mr. Hansford that day? A. In the 
vicinity of 12th and U Streets, Northwest. 

Q. Whereat? A. In the District of Columbia. 
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Q. Now you say 12th and U? Inside a building? A. He was on the 
sidewalk, on the corner. 

Q. And he was standing there with how many other men? A. There 
was two or three other men with him. 

Q. And who were you with? A. I was with Curtis Lewis at the 
time I pulled up. 

Q. Who was Curtis Lewis? A. Curtis Lewis was an informer 
but he was with the Metropolitan Police Department at this particular 


time. 


Q. And is he a drug addict? A. He had been. 

Q. Was he then a drug addict? A. No, he wasn't. 

Q. Hehadbeen? A. Yes, that is correct. 

Q. How long before had he been a drug addict? A. Welll don't 


know exactly but it had been quite some time. 

Q. How long before? A. I don't know the exact time. 

The day before? A. No, it was some years. 

Q. Some years? A. Yes, that is correct. 

Q. And he was in the car with you, is that right, sir? A. That is 
correct. 

Q. Now were you in disguise that day? A. Well I was in plain 
clothes, sir. 

THE COURT: Mr. Guervitz, what do you mean by that? 

MR. GUERVITZ: Whether he had his face disguised in any way? 

THE WITNESS: No, I didn't. 

THE COURT: I still do not know what you mean? 

MR. GUERVITZ: Well did you have the features on your face in 
any way changed? 

THE COURT: Well I know but what do you mean by disguise? 

MR. GUERVITZ: Well did you have the features on your face in any 
way changed by artificial disguise? 

THE WITNESS: No, I didn't, sir. 

BY MR. GUERVITZ: 
Q. When you got to 12th and U you say you saw the Defendant Hans- 
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ford there with other men? A. That's correct. | 
Q. Who were these other men? A. The only one I knew by name 
was Raymond Cole. 
Q. Did Raymond Cole know you? A. No, he didn't a 
Q. Whom did you speak to when you stopped and talked to these 
men? A. Whom did I speak to? | 


Q. Yes? A. I spoke to them all. 
Q. Allright. Now, let me ask you this, sir: Did these men stop 


you or did you stop to talk to them? A. I stopped on the corner. 

Q. What did you do, park your car? A. No, I didn't. I stopped 
for the red light. I stopped on the corner and checked the street before 
I pulled off and the Defendant Hansford recognized Curtis Lewis and he 
came over to the car and asked him if I could drive him-- 

MR. GUERVITZ: Now just a minute, sir. 

Q. I asked you whether he stopped the car and you sald for a red 
light. Is that right? A. No, I said I stopped on this corner’ to check the 
traffic light and at the same time I was looking for narcotic | peddlers. 

Q. Well, just a minute. Didn't you just say you stopped fora 
red light. A. I changed that, sir. | 

Q. What? A. I said I changed that. 

Q. Ido not understand? A. I stated that I stopped on the corner 
to check the traffic and also I was looking for narcotic peddlers. 

Q. Iask you, sir, didn't you just say you stopped for a red light? 
A. I said I did say that first but I was mistaken. 

Q. You changed your mind? A. I was mistaken. 

Q. You were mistaken. All right. Now you stopped'to look for 
narcotic addicts? Is that right? A. Peddlers. | 

Q. Where did you stop your automobile, sir? A. at the corner of 
12th and U Streets. | 

Q. Which way were you headed? A. I was headed north. 

Q. On what street? A. On 12th Street. | 

Q. And where were these men standing? What corer or what 


portion of the block were they standing when you saw them? A. They 
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were standing on the east corner of 12th Street. 

Q. Would that be northeast or southeast? A. Northeast. 

Q. And you stopped, on what side of U Street, did you stop? A. I 

stopped on the south side of U Street. 

Q. And they were on the northeast corner? Is that right, sir? 

A. They were on the southeast corner. 

Q. Now southeast corner. Now which is correct, northeast or 
southeast? A. Southeast. 

Q. All right now. What was said by anybody? Whom said any- 
thing first? A. Hansford asked Curtis Lewis if he would run him over 
to meet a friend. 

Q. Was that the first thing that was said? A. That is correct. Well 
he spoke after everybody spoke. He spoke to Curtis Lewis and I spoke to 
him also as if I knew him. 


Q. Now let us go back a little bit. I want to know after you stopped 


who attracted the attention of these men, you, or did they attract your 


attention. A. AsI stated before the Defendant Hansford attracted--I mean 
he recognized Curtis Lewis because he knew him. 

Q. All right then, you had stopped your car and Hansford recog- 
nized Curtis Lewis. Was Curtis Lewis driving the car? A. No, I was 
driving the car. 

Q. Al right then what did Hansford do? A. After he asked Curtis 
Lewis if I would drive him down to meet his men Curtis Lewis asked me 

if I would and I told him yes and he got in the car. 

Q. Did Hansford yell this out from the corner that he was standing 
on? Was this all going on from where he was standing and while you 
all were seated in the car? A. No, sir, at the time Defendant Hansford 
came to the car. 

Q. And this was the first time that you had seen Hansford? Is that 
right? A. That's right, that was the first time that I had seen him. 

Q. Well, did you know his name was Hansford at that time? A. I 
did, sir. 

Q. All right, sir, did you-- 
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THE COURT: Just a moment, please. Did you say this was or was 
not the first time you had seen Hansford? 
THE WITNESS: This was not the first time that I had seen him. 
BY MR. GUERVITZ: | 
Q. Is this the first time that Hansford ever saw you? | 
THE COURT: How would he know that? | 
MR. GUERVITZ: Well to the best of your recollection, to the best 


of your knowledge? | 


THE COURT: He cannot say, he cannot answer that obriousty. 
BY MR. GUERVITZ: | 
Q. Well is this the first time you had ever been in Hansford's 


company? A. That is correct, sir, that close. 

Q. Now is that the first time you ever spoke to Hansford? A. Well. 
directly. I had seen him in groups before, sir. | 

Q. I will ask you this: Is this the first time you ever ppoke to 
Hansford? A. Personally, that close, yes, sir. 

Q. Had you ever spoken to him from a far distance? ‘A. AsI 
started to state I had been in the company of him before when he was 
with other addicts. I don't remember personally speaking to him but I 
was among the group. | 

Q. And how close were you to Hansford? A. At what time? 

THE COURT: When? | 

MR. GUERVITZ: When you were in the group with other addicts? 

THE WITNESS: Well-- 

THE COURT: When? On this day in September? 

MR. GUERVITZ: No, Yair Honor, Iam asking him, was this day 
in September the first time he had been in the company of Mr. Hansford 
and he said that he had been in his company with other addicts on other 
occasions, and I am asking him at this time was it before the date in 
September 1959 or was it after that you were in company with Hansford 
and other addicts. | 

THE WITNESS: I am afraid I do not understand your question, sir. 

BY MR. GUERVITZ: 
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Q. Were you previous to September 1959, were you ever in the 
company of David'Hansford? A. Yes, I was in the vicinity with other 
addicts when Hansford was around. 

Q. Now when were--how long before September 1959, were you in 
the company of David Hansford? A. Well, I would say it was shortly 
before that particular time that he came to the car and as I stated I 
picked him up and took him--I would say about a week or so before. 

Q. Now was that the first time you were ever in Mr. Hansford's 
company? A. That is correct. 

Q. That is a week before the September date? A. Yes. 

Q. Now how close were you to Mr. Hansford on that occasion be- 
fore September 1959? A. Well I don't understand quite how you mean 
how close I was? 

Q. Within a couple feet of him on that occasion? A. I would say 
about five or six feet, sir. 

Q. And how long a period of time were you in his company on the 
occasion before September 1959? A. Well I would say anywhere from 
twenty-five to thirty minutes, sir. 

Q. And did you speak with Hansford on that occasion? A. I did 

not talk to him. 


Q. Did you talk with other people in the crowd on that occasion? 
A. I did, sir. : 
Q. And when you talked with other people was Hansford within 


listening distance? A. Well I would say if he could hear six or seven 
feet he was in listening distance. Whether he understood me or could 
understand what I was saying, I don't know. 

Q. Beside Hansford how many other people were there in that 
crowd prior to September 1959? A. Approximately four or five or six, 

Q. And can you give me the names of any of those people? A. Right 
offhand I couldn't give you the names of all of them. 

Q. Would you give me the name of one? A. I had been in the com- 
pany of Hansford when Curtis Lewis was around, 

Q. Iam asking you about this occasion prior to September 1959? 
A. Curtis Lewis was one. 
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Q. Curtis Lewis. Who else was present? <A. I don't remember 


offhand who else was present. | 
Q. Can you state whether there were men or women present? 
A. There were men. : 

Q. And where was this prior occasion prior to September 1959, 
when you were in the company of Mr. Hansford? Where were you at 
that time? A. In the vicinity of 12th and U Streets, Northwest. 

Q. The same place? A. Noton the same corner but up and down 
U Street between 13th and 12th. 

Q. And did you have an occasion to go there or did spehebods bring 
you there? A. I went there on many occasions, sir. ! 

Q. All right. Now on the occasion of September 1959, | you stated 
that Mr. Hansford came over to the car and said that, something about 
he was going to get his man? A. Wanted to meet his men. | 

Q. Going to meet his men. All right, then what happened then? 

A. He got inthe car. I told him I would take him after he atked Curtis 
Lewis to ask me if I would take him over and I told him I would. 

Q. Curtis Lewis asked you? A. That is correct after Hansford 
asked him. 

Q. Then what did Mr. Hansford do? A. Hansford turned and called 
the other addicts that were standing on the corner and Behe them to get 
in, he hada ride, and when he got in they all got in. 

Q. How many gotinthe car? A. There were two other addicts 
who got in. | 

Q. Beside Hansford? A. That is correct. | 

Q. Where did they sit? A. They all sat in the rear seat. 

Q Then what did you do? A. I drove him over to the vicinity of 
Mount Olive Road and Montcello Avenue, Northeast. 

Q. Then what happened? A. I parked and he asked me to wait and 
said he would be right back. 

Q. Whoishe? A. The defendant Hansford asked = to wait. He 
got out of the car and was gone for about twenty minutes. When he re- 
turned he got in the car and asked me to drive him back to Northwest 
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section where I picked him up, 12th and U. 
Did you see where he went? A. I did not. 
Did you get out of the car and watch? A. I did not. 
Did he tell you where he was going? A. No, he didn't. 
Did he tell you what he was going for? A. Well I had an idea 
of what he was going for but he did not tell me what he was going for. 
Q. All right so when he got back he got back in the car and then 
what happened? A. Then he took this bag out, this cellophane bag out 
that he had white capsules in it and white powder. He distributed them 
among the fellows in the car that he knew and I gave him $6.00 and he 
then told me to drive to 2d and T Streets. 
Q. You gave him $6.00. What did he give you in return? A. He 


didn't give me anything. 
Q. All right. He then told you to drive him to 2d and T? , 
A. Yes, northeast and as I was approaching 2d and T northeast, he told 


me you have to go in the house with us and take off, meaning using the 
drugs. I told him I couldn't because I had to go back across town and I 
was ina hurry. So he said I can't let you walk this is the first time I 
have seen you. I said well look then I can't go in the house because I 
have to go back across town. So he said, well, here is your money and 
he gave me my money back. 

Q. And at no time did he give you any capsules? Is that right? 
A. NO, sir. 

Q. Well how do you know that the other men got capsules? A. I 
saw him give them to them. 

Q. What were you doing at the time? A. Sitting under the wheel. 

Q. Was the car moving? A. Yes, sir, Iwas driving. 

Q. And where was Curtis Lewis sitting? A. He was still in the 
front seat. 

Q. Did Curtis Lewis get any capsules? A. No, he didn't. 

Q. And while you were driving you could see in the back the dis- 
tribution that was made? ‘Is that right? A. That is correct. 

Q. Now did you know the two men in the back of the car with Mr. 
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Hansford? A. One was named Raymond Cole, as I stated, sir. 

Q. Now when Hansford got to 2d and U what happened then? A. Then 
after he distributed the pills to the men who were in the car, the three of 
them got out. I toldhim I had to hurry back across town. He said he 
was going in to take off and I told him I couldn't wait for them: and they got 


out on the corner of 2d and T. 


Q. Now let me ask you this, sir: Did you at any time make any 


arrest of these men? A. No, I didn't, sir. | 

Q. Well now you were a member of the Narcotics Squad at that 
time, weren't you? A. That's true. | 

Q. Did you attempt to make any arrests of any of these bedeng 
A. No, I didn't, sir. 

Q. Do you have any rough notes that you made on that occasion? 
A. Ihave a memorandum some place that I made of this but I do not 
have it with me, sir. 

Q. Where is that memorandum, sir? A. I don't have in rough 
notes that I made on it. | 

Q. Did you make rough notes? A. Yes, I did, sir. 

Q. Where are the rough notes? A. I said I don't have them, sir. 

Q. Did you make them on match boxes or regular writing paper? 
A. As I stated I usually take my notes on a little scratch pad or a little 
match box or anything. | 

Q. Do you have any records with you, sir, of this occasion? A.No, 
I don't sir, not with me. 

Q. Did you feel that was sufficiently important to make a report? 
A. I did, sir. | 

Q. Where is the report, sir? A. Itis in the office. Ido no have 
it with me. | 

Q. Will you bring your report, sir, to this courtroom? 

THE COURT: Where is it, officer? The report you made? 

THE WITNESS: In the Narcotic Squad Office. 

THE COURT: Do you know where it is? 

MR. McLAUGHLIN: No, I do not, Your Honor. 


THE COURT: Mr. Krenitsky, do you know where it is? 

MR. KRENITSKY: Your Honor, if he made a report of that inci- 
dent it would be in the files, in his daily report file. 

THE COURT: Can you go now and get it? 

MR. KRENITSKY: I will see if I can find it. 

THE COURT: See what you can do, please. 

BY MR. GUERVITZ: 

Q. Now Mr. Hutcherson, calling your attention to your present 
testimony about your being with or seeing Mr. Hansford in September 1959, 
you didn’t testify to that at the previous trial, did you, sir? 

MR. McLAUGHLIN: Wait a minute, he wasn't asked that question. 

Q. Well let me ask you this: You didn't tell Mr. McLaughlin about 
that until yesterday afternoon? Is that right? 

THE COURT: Do you object? 

MR. McLAUGHLIN: Yes, Your Honor. 

THE COURT: I sustain the objection. 

MR. GUERVITZ: Well Your Honor I think it is very important to 
find out whether this man-- , 

THE COURT: Well state your position. 

MR. GUERVITZ: My position is this. I think I should come to the 
bench, Your Honor. 

THE COURT: No. 

MR. GUERVITZ: This testimony came out that this man was going 
to testify as to this situation yesterday. Mr. McLaughlin informed the 
Court that this man had told him the situation yesterday for the first time. 

MR. McLAUGHLIN: No, I did not tell the Court that at all. 

MR. GUERVITZ: Your Honor then I must be mistaken because I 
stood up here-- 

THE COURT: SoamI. Now I do not like to say this but I think 
your objection is captious. This witness yesterday was not even asked 
about this situation. Try it again and maybe by reframing it you might 
get over the hump. 


BY MR. GUERVITZ: 
@. Mr. Hutcherson, did you discuss this case with Mr. McLaughlin 
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before the trial, didn't you, sir? A. I did, sir. 

THE COURT: Before what trial? This one? ! 

MR. GUERVITZ: Yes, Your Honor. And in your discussion be- 
fore this trial, did you tell Mr. McLaughlin about this September incident? 

THE WITNESS: I do not recall whether I did or not, sir. 

Q. You don't recall? A. Whether--will you state your question 
again, sir? | 

Q. Before this trial started? A. You mean this one? 

Q. Yes. Iam not talking about the mistrial. Iam sticking to this 
one. Before this trial started you discussed this case with Mr. Mc- 
Laughlin as to what evidence you had? Is that right, sir? ne That is 
right, sir. | 

Q. Now before this trial started did you discuss this September 
incident with Mr. McLaughlin? A. I discussed the fact that I knew David 
Hansford before the offense that is on trial now but I did not discuss with 
him how I knew him. ! 

Q. And you didn't tell Mr. McLaughlin about the September incident 
then? Is that right, sir, before trial? 

THE COURT: That is not what he said. : 

MR. GUERVITZ: I am trying to find out Your Honor-- 

THE COURT: As I said a moment ago your objection is captious 
and, of course, that is not what I mean. : 

MR. GUERVITZ: Your Honor, may I rephrase it? 

THE COURT: I think your question is. Well, try it again. 

MR. GUERVITZ: Yes, sir. | 

Q. Before this trial started did you inform Mr. McLaughlin about) —-——~ 

the September incident? A. As I stated I did not tell him about the 
September incident. But I did discuss with him that I knew the defendant 
David Hansford before the transaction took place in July. | 

THE COURT: Let me ask you this: Did Mr. McLaughlin ask you 
about a September incident? 

THE WITNESS: No, he didn't, sir. | 


Q. Now when is the first time that you discussed this: ‘September 
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incident with Mr. McLaughlin? A. It was during this trial. I do not 
remember whether it was at the beginning of the trial or after the trial 
had gone a day or so. 

Q. Was it yesterday afternoon, sir? A. It was before yesterday 
afternoon. 

Q. Was it yesterday morning? A. It is possible. I don't re- 
member exactly when it was. 

Q. It is possible it was yesterday. And did you bring the Sep- 
tember incident up or did Mr. McLaughlin bring itup? A. I brought it 
up, sir. 

Q. Now on July 24th, sir, 1960, when you went to pick up Mr. Hans- 
ford in company with Burnett were youor was your face disguised in any 
way artificially? A. No, it wasn't. I was dressed differently. 

Q. How were you dressed that day? A. I was wearing a suit with 
a cap. 

Q. Oh, incidentally, on the September incident when you spoke to 
Mr. Hansford on either before when you left 12th and U, did you intro- 
duce yourself to Mr. Hansford? A. No, I didn't. 

Q@. Did he ask you to give your name? A. No, he didn't. 

Q. Did you tell him what your name was? A. No, I didn't, sir. 

MR. GUERVITZ: Your Honor with the exception of the Narcotic 
Squad record, I am through with this witness. 

MR. MCLAUGHLIN: I have one question to ask him. 

REDIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. You were asked Officer when I believe you said you testified that 
prior to the trial you had told me that you had known this defendant prior 
to July 24, 1960? Is that right? A. That is correct, sir. 

Q. And then you testified that during the trial you informed me as 
to the circumstances that you knew him? Is that what you testified to? 


A. That is correct, sir. 


Q. Now when Iasked you about the circumstances of how you 
knew this defendant, did I tell you at that time that the Court was going 
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to instruct this jury on entrapment? A. You did, sir. 
MR. GUERVITZ: I will object to that. 
THE COURT: I will overrule the objection. 
BY MR. McLAUGHLIN: | 

Q. And it was then that I asked you the facts or the circumstances 
after telling me that? Is that right? A. Thatis correct. 

THE COURT: Now Mr. Guervitz, I am not going to suspend this 
case pending the return of Sergeant Krenitsky, if he can find this report, 
unless you have some further evidence. | 

MR. GUERVITZ: I just have the rebuttal, Your Honor. 

THE COURT: Well then I will hear it because with these interrup- 
tions we will be here until Christmas Day and I do not intend to be. 

MR. GUERVITZ: Your Honor what I wanted to do with the report-- 

THE COURT: I know and we can withdraw the witness and put him 
back on again if the report is found. 

MR. GUERVITZ: I would like that. 

THE COURT: And in the meantime you can go on with | whatever 
else you have. That is all. (The witness left the stand.) 

Whe reupon 
DAVID HANSFORD 
having been previously called as a witness in his own behalf, was reminded 
he was still under oath, resumed the stand, was at an and testified 
further as follows: 
DIRECT EXAMINATION 
BY MR. GUERVITZ: 

Q. Mr. Hansford, calling your attention to september 1959, were 
you in the company of a Raymond Cole and another man at 1fth and U 
Street? A. No, sir, not that I recall. 

Q. Do you know a Curtis Lewis? A. No, IT am not familiar with 
a Curtis Lewis. 


Q. Did Officer Hutcherson pick you up and two other men that day 


and take you over to a northeast address? A. No. 
Q. Did Officer Hutcherson let you out in northeast and you went in 
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and got narcotics? A. No, sir, never. 
Q. When was the first time that you met or saw Officer Hutcherson? 
A. Well I only saw Officer Hutcherson on the occasion, it was the first 
occasion that I met him when Burnett introduced Officer Hutcherson as 
Pete, his cousin. 
Q. What day was that? A. That was ona Sunday, July 24th. 
Q. What year? <A. 1960. 
MR. GUERVITZ: No further questions. 
CROSS-EXAMINATION 
BY MR. McLAUGHLIN: 
You say you do not know Curtis Lewis? A. No, sir. 
You never saw him before in your life? A. No, sir. 
Q. Never saw him before? A. No, sir, not by the name of 


Curtis Lewis. 


Q Do you know him by any other name? A. No, sir. 


Q. What? A. No, sir, I don't recognize Curtis Lewis. 

Q. Do you know Raymond Cole? A. Not that I can recall. 

Q. You do not know Raymond Cole? A. Not that I can recall. 

Q. Was there a Raymond Cole associated with you in your venetian 
blind store? A. No, sir. 

Q. There wasn't? A. No, sir, no Raymond Cole. 

Q. Weren't you constantly in Raymond Cole's presence or company ? 
A. No, sir, not to my knowledge. 

@. Raymond Cole? A. No, sir. 

Q. You say he didn't work for you or wasn't associated with you in 
the blind business? A. No, sir. 

Q. Isn't it a fact that you and Raymond Cole during the month of 
July 1960 were visitors at 2516 12th Street, Northwest? A. No, sir. 

Q. You deny that? A. I deny it. 

MR. McLAUGHLIN: That is all. 

MR. GUERVITZ: No further questions. 

MR. McLAUGHLIN: Call Hutcherson back, 

MACEO HUTCHERSON 


having been previously called as a witness for the Government, having 
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been reminded he was still under oath, resumed the stand, was examined 


and testified further as follows: 


DIRECT EXAMINATION 


* * * * 


| 

THE COURT: Did you want this report that Hutcherson made? 

MR. GUERVITZ: Yes, Your Honor. 

THE COURT: Well, there isn't anything Ican do. 

MR. GUERVITZ: Your Honor, may we approach the bench on this? 
I have a suggestion that may be helpful. | 

THE COURT: Yes. 

AT THE BENCH: 

MR. GUERVITZ: Why can't we go over the prayers that you might 
want and maybe save some time there. 

THE COURT: What is there to go over? 

MR. GUERVITZ: Are you going to give the prayer on entrapment? 

THE COURT: Yes. 

MR. GUERVITZ: And I suppose that is about all. I am sorry to 
hold up the Court but they should have had it here. 

THE COURT: Well there isn't anything I can do about it. Let me 
know when you are ready and I will take a recess. 

END OF BENCH. OPEN COURT: 

THE COURT: Ladies and gentlemen while we are endeavoring to 
get this report that was made, I will have to take a recess and I will ask 
you to return to the jury room and remember the cautions that I gave you 
before, not to talk about the case while you are in there. 

Until return of the Court. 

THE MARSHAL: This Honorable Court stands recessed until return 
of the Court. (The Court recessed at 11:05 and reconvened at 11:35 o'clock, 

after which the following occurred in open court: ) : 

MR. GUERVITZ: Your Honor, I believe the question | was whether 
or not there was a report filed. 

THE COURT: Yes. 

MR. GUERVITZ: I see Officer Krenitsky here and I see Officer 


Hutcherson here. 
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THE COURT: All right, whom do you want, Mr. Guervitz? 

MR. GUERVITZ: I think Ishould ask Officer Hutcherson whether 
he has that report. 

THE COURT: All right, come back. 


Whereupon 


MACEO HUTCHERSON 
having been previously called by the Government, and having been re- 


minded he was still under oath, resumed the stand, was examined and 
testified further as follows: 
CROSS-EXAMINATION 
BY MR. GUERVITZ: 

Q. Officer Hutcherson, have you had an opportunity to make a 
search for that report? A. Ihada short period but I didn't find it; 
a search was made and I didn't find it. 

Q. You yourself? A. With the Sergeant. 

Q. Sergeant Krenitsky? A. That's right. 

Q. And you have searched the records of the Narcotic Squad? 
A. Ihave looked. 

MR. GUERVITZ: No further questions. 

MR. McLAUGHLIN: I lave nothing further, Your Honor. 

THE COURT: So the short of it is, officer, that you could not find 


THE WITNESS: That is correct. 

THE COURT: Do you think you made one? 

THE WITNESS: Well some time when I was out working I made 
reports of incidents, transactions that took place but those that didn't take 
place, I would tell the sergeant or my supervisor in the office about them 
but I am not positive I made one on this. I didn't file one. 

MR. McLAUGHLIN: By that you mean when you make a buy ona 
particular transaction? 

THE WITNESS: That is correct. 

THE COURT: That is all. You may step down. 


(The witness left the stand.) 
* * 
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CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen, the first thing you 
should know and should keep in mind is that the indictment in this 


case is not evidence against the defendant; it is an accusation against 


him. Actually there are three separate charges which grew out of 


the same offense. I will explain that to you ina little bit. 

Not only is it not evidence against him, but he is presumed to 

be innocent in law of this charge and that presumption, which, is 
insufficient to acquit him, can be overcome only by evidence, and 
all of it, which satisfies you beyond a reasonable doubt of his guilt, 
because the law imposes a burden on the prosecution in all criminal 
cases to establish guilt; never is the burden on the defendant to 
establish his innocence. And that burden cannot be sustained by 
evidence which creates a strong suspicion of guilt or a mere’ prob- 
ability of guilt; it must be something more than that -- evidence 
which satisfies you beyond a reasonable doubt. 

That term, which you, I suppose, have heard more than once 
during this month, while it is a term of art in the law. does not have 
any connotation of mystery at all. It means just what it says. If 
you have a doubt, is it reasonable, is it based on reason, and it 

arises, if it does at all in the case, from the evidence | or, if 
you think so, lack of necessary evidence in the case. It is a: kind of 
doubt as after a full and a fair and an imparital consideration of 
all of the evidence would leave your mind so undecided that you do 
not have an abiding conviction of guilt which you think would remain 
unshaken by future thought and reflection. 

Needless to say, a reasonable doubt cannot arise properly from 
some whim or caprice, nor from speculation or conjecture, and 
neither from a reluctance to convict through feelings of sympathy 
or mercy. It means, in short, a conscientious belief on your part 
that there is reason to doubt the guilt of the defendant. | 

In determining whether you have a reasonable doubt and, 
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therefore, in determining the guilt or innocence of the defendant, 
you have got to examine all of the testimony that has been introduced 
in the case, evaluate the testimony of every individual who took 
the stand which, in this case, includes the defendant because he 
testified too, and, as a witness, he, like every other witness, puts 
his own veracity automatically in issue. 

I think that your own common sense is probably your principal 
aid in evaluating the testimony of witnesses, and also your own ex- 


perience in life and your knowledge of human nature, even though a 


case such as this you would have no acquaintance, I dare say, with 


it in any way. 

Take into account the sources of knowledge of the witnesses, 
their intelligence, their motives, if you are able to discern them, 
if the stories they told you sound reasonable, or did you have some 
hesitancy about it -- did it ring a false note somewhere -- the manner 
and the demeanor on the witness stand of the people who testified 
are a consideration for you to have in mind. Did they seem to be 
candid, forthright, or perhaps evasive. You may have found incon- 
sistencies or contradictions in the testimony of witnesses, either in 
the testimony of a given witness, his own testimony, or in his testimony 
as contrasted to the testimony of other witnesses in the case, and 
if you did find such contradictions or inconsistencies, then you will 
have to ask yourself, what kind of a business was it? Would it be 
on the one hand the kind of thing you would rather expect of a witness 
testifying today concerning a past event, because there you would 
have, to some degree at least, an impairment of memory. Or does 

the inconsistency or the contradiction sound rather like false- 
hood, contrived, which is not usually to be expected in the testimony 
of someone who is telling the truth. 

Interest in the case and its result, friendship or animosity 
toward persons concerned in it, are factors also that you should 
have in mind. 
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You give to the testimony of each witness that weight to which 


you think it is entitled when viewed in the light of the considerations 
that I have suggested to you, and also when viewed in the context 

of the whole of the evidence. I think the testimony of no one witness 
stands completely alone in any case. So far as his veracity is con- 
cerned I guess it does, because then he is on his own; he is eitiee 
telling the truth or he isn't. But I think you can only reach the right 
answer by an evaluation and a consideration of all of the evidence. 

If you believe that anyone testified fasely with respect to a 
matter concerning which he could not reasonably be mistaken, you 
may disregard his testimony either in whole or in part. You may 
find, possibly, that some witness told the truth with respect to some 
aspects of the case and didn't with respect to others. If so, you 
can reject what you think was false and accept what you think was 

true, or you can throw it all away. 

While Iam on the subject of witnesses, it has been shown here 
that the defendant has been convicted of criminal offenses in the past. 
That fact is not evidence of his guilt in this case. You are entitled 
to know about it, however, as bearing on his capacity to tell ithe 
truth or, rather, on his veracity generally. Or you may think that 
in spite of that you believe what he says. | 

That was also shown to be true in the case of the witness Burnett 
who is now serving, apparently, a jail term. I suppose he has been 
sentenced though it wasn't proved, I don't think, by either one of the 
lawyers. I don't believe either one of them asked him whether he 
was actually under a sentence or awaiting sentence. I don’ t know. 

He is in jail in any case, and he too has a record of criminal mis- 
conduct and the same thing applies to him that applies to Hansford 
here. You may believe that that depreciates his credibility asa 
witness. 


So much for the general principles of law. 
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The indictment in this case is in three counts, which means 
there are three separate charges, each of which you will have to 
decide separately and distinctly. But they all arise out of the same 
transaction because if the transaction is as the Government 
would have you believe, then three different laws were violated. 

I will read these counts and explain them to you. 

The first count charges that "On or about July 24, 1960, within 
the District of Columbia, David L. Hansford did sell, barter, exchange 
and give away to William Burnett a narcotic drug, that is, four 
capsules containing a mixture totaling about 180 milligrams of 
heroin hydrochloride, quinine hydrochloride, and mannitol, not 
in pursuance of a written order written for that purpose from the 
said William Burnett as provided by law." 

There are some words you will find excessive or surplusage, 
and the reason for that is the indictment is drawn in the language 
of the statute which denounces and defines the crime. 

For instance, you have the words "barter," and "exchange" 
in here. If the transaction took place at all, it was a sale; it wasn't 
a trade or barter. It was a sale. 

The narcotic traffic is regulated by the tax laws and the 
Secretary of the Treasury has been authorized by the Congress to 
provide certain forms which you would need to buy narcotics. It 
would be unlawful for Hansford to have sold Burnett a narcotic 

drug -- and heroin is a narcotic drug -- unless Burnett had 
and gave to him a written order on a form prescribed by the Secretary 
of the Treasury, and the only evidence on that subject is that he had 
no such order and he was, therefore, not authorized to buy narcotics. 

So the gist of the first count of the indictment is that this 


defendant sold these four capsules of heroin, or a mixture containing 


heroin, without getting from Burnett a written order provided for 
by law. 

I should tell you that heroin is a derivative of opium and is 
wholly contraband; it cannot be imported into the United States 
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legally. It, I dare say, is grown, maybe, here, possibly manufactured 
here, but heroin cannot be sold. No physician even prescribes or 
gives heroin, and it doesn't matter how much of this mixture of 180 
milligrams was heroin. Mr. Butler testified that he didn't make a 
qualitative analysis of it, but he knows that each capsule did contain 
heroin. That is all you need to know so far as the heroin is con- 
cerned. It doesn't matter how much heroin was in the mixture, 


if any was in there at all. 


The second count reads as follows: "On or about July 24, 1960, 


within the District of Columbia, David L. Hansford purchased, sold, 
dispensed, and distributed --" and again you will notice a surplusage 
in the language there -- t.- not in the original stamped package 
and not from the original stamped package, a narcotic drug, ' that is, 
four capsules containing a mixture --"' and then it goes on to say 
the same thing, of 180 milligrams. 
While I have said to you that heroin is wholly contraband, 
other narcotics can be purchased, and legally, as you know, from 
your corner drug store, but again the Congress has authorized the 
Secretary of the Treasury to provide regulations for the dispensing 
’ of narcotic drugs, and one of them is that it has got to be in a 
stamped package with a revenue stamp on it, or taken from) a package. 
For example, if you go to your corner drug store with a pre- 
cription for narcotics, the druggist fills your prescription and there 
isn't any revenue stamp on it -- at least, not usually. But the 
container that he has, that he got from the wholesaler, from which 
he fills your prescription does have a revenue stamp on it.| 
This second count charges there was no stamp on it at all and 
it didn't come from a stamped package, and the nature of the transaction, 
if you think it occurred, obviously is such that there wasn "t any 
stamp on it; there wouldn't be a revenue stamp on heroin at all. 
The third count charges that "On or about July 24, 1960, 
withing the District of Columbia, David L. Hansford facilitated the 
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concealment and sale --" again using the language of the statute 


and the surplusage words -- facilitated the sale is what the gist of 
this is -- "of a narcotic drug, that is, four capsules containing 

a mixture totaling about 180 milligrams of heroin hydrochloride, 
after it had been imported, with the knowledge of David L. Hansford, 
into the United States contrary to law, " and this is the same heroin 
mentioned in the first and second counts of the indictment. 

There is a legislative presumption -- I had better read it to 
you rather than give it to you off the cuff. 

The Congress, having in mind the veritable impossibility in 
most cases of proving that the heroin in a given case had been 
imported into the United States, and the veritable impossibility of 
proving that the defendant knew it had, put in the act which creates, 
and defines, and denounces this crime what we call a legislative 
presumption, and it reads as follows: 

‘Whenever on trial for a violation of this section --" which 
is the section denouncing this offense -- "the defendant is shown to 
have or to have had possession of opium --"’ and heroin is a derivative 
of opium --" such possession shall be deemed sufficient evidence 

to convict unless the defendant shall explain the possession 
to the satisfaction of the jury." 

Another legislative presumption which has to do with the 
absence of the stamp which is in the law reads as follows: 

"It shall be unlawful for any person to purchase, sell, dispense 
or distribute any of the drugs mentioned --" well, any opium, " -- 
except in the original stamped package, and the absence of appropriate 
tax paid stamps for any of the aforesaid drugs shall be prima 
facie evidence -- that is, evidence on the face of it -- of a violation 
of this law by the person is whose possession the same may be found." 

The elements which I think I had probably better spell out to 
you, each of which you have to find beyond a reasonable doubt to 


exist in order to convict, are one, that the defendant facilitated 
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the sale of a certain quantity of a derivative of opium on or about 
the date mentioned in the indictment in the District of Columbia, 
that the heroin had theretofore been imported into the United | 
States contrary to law, and that the defendant facilitated the sale, 
which means sold, after importation of the heroin knowing that it 
had been imported contrary to law, and I have already read to 
you the legislative presumption which takes care of that missing 
element. | 
With respect to the order form the elements are these: that 
the defendant on or about the date mentioned in the indictment and 
within the District of Columbia, did sell to Burnett a certain: quantity 
of a derivative of opium commonly know as heroin. It need not 
be the exact amount mentioned in the count, though Doctor Butler 
did say it was 180 milligrams that he found in the mixture; and, 
second, that he sold it not in pursuance of a written order on a form 
prescribed for that purpose as provided by law; and, third, that he 
sold it wilfully, that is to say intentionally; and, four, that he sold 
it knowingly, that is with the knowledge that he was selling opium, 
namely, heroin, and with knowledge that he was not selling it in 
pursuance of a written order on a form prescribed by law. | 
That took some time to explain but I think, when you think 
about it, the indictment is really very simple in its terms. It 
charges three different offenses which grow out of the same transaction, 
if there was such a transaction. I will send this, of course,! with 
you into your jury room, and if you will read this indictment in the 
light of what I said to you, I shouldn't think you would have any 
trouble understanding it. 
Your verdict would have to be separate on each count even though 
it does arise out of the same transaction, that is, either guilty or 
not guilty on each count, and the clerk will ask your foreman that when 


you return. 


I don't intend to discuss the evidence as I am always afraid 
when I do that the jury may get an idea of what I think, and it is not 
what I think, it is what you think. 

It may be, however, and sometimes is, necessary to comment 
on the evidence in order to illustrate a point of law, which is going 
to be the case here. 

The defense in this case is two-fold which, though inconsistent, 
is permissible in law. One is that Hansford never made the sale 
that Hutcherson said he saw him make. If you believe that or if you 
have a reasonable doubt about it, that is the end of the matter; he 
is not guilty. If he didn't make the sale, obviously he is not guilty, 
and if you have a reasonable doubt about it he isn't guilty. 

The other one is that if you don't believe him and you believe 
that he did make the sale, that he was entrapped into doing it. What 
that means is what I think rather simple language is this: that 
the law says that if an otherwise innocent person, not inclined to 
commit a criminal offense, is induced, is led into, is enticed by a 

police officer to commit a criminal offense, the prosecution 
can have no benefit from it and he would be not guilty. Understand 
that I say an otherwise innocent person" who would not have committed 
the crime except for some enticement, or inducement. 

It is entirely proper for a police officer or law enforcement officer, 
whoever they may be, to even trick a defendant into committing 
a criminal offense if they have reason to believe and if itis a fact 
that the defendant was perfectly willing to commit it anyway. What 
is banned by the law is that the law says that no law enforcement 
officer can entice an innocent person into committing an offense that 
he wouldn't have committed except for the enticement. 

I think the law of entrapment, to go beyond what I have just 
said to you a little bit, is perhaps no better illustrated than by a 


leading case on the subject in the Supreme Court of the United States, 


and in substance these were the facts, and I think when you have this 
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in mind you will understand what this law of entrapment really 


means: this was in the days of prohibition and it took place in one 
of the southern states, as I recall. An alcohol tax agent, federal 
law enforcement officer, was investigating bootlegging in whatever 
this state was, and he saw the defendant, a man named Sorrell, and 
he tried to buy liquor from Sorrell and Sorrell said he didn't deal 

in liquor, didn't sell liquor. Well, the agent tried that several 
times; he kept importuning the defendant to get some liquor for him 
and the defendant several times said no. And finally he told Sorrell 
that the two of them had been in the army together in France in the 
first World War, which may have been a fact or not -- I don’ t re- 
member -- but anyway he played on that theme, that "we were in the 
army together and you ought to do an old buddy a favor," as a 
result of which the defendant, about whom there was no background 
of knowledge, did get some liquor and sold it to him, bootleg eae -- 
corn,I guess. In my younger days they used to call it "high moon," 
whatever that was. But anyway, he sold the liquor and, of course, 
threw the case out because, they said, the enforcement officer had 
no reason, no valid reason to believe that Sorrell was in the bootlegging 
business or that he was a moonshiner, and that the only reason, on 
the face of the record, that Sorrell did finally sell him liquor was 
because of the appeal that ''we were buddies together in the war.’ 

Both of the lawyers have argued their case to you on that score 
and I don't think it would be appropriate for me to comment on the 
evidence except, perhaps, I had better repeat this: that if you believe 
that Hansford made no sale, that is the end of this case. If you have 

a reasonable doubt about whether he made a sale, that is the 
end of this case. : 

If you believe, nevertheless, that he did make the sale but wouldn't 
have done it except for an appeal to his sympathy, or something, 
that then he was entrapped into doing it being an otherwise innocent 


person, in that case you would have to find him not guilty, and, of 
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course, it follows if you have a reasonable doubt about that too you 
would have to find him not guilty. 

Now, in determining the latter case you have got to take 
into consideration the testimony on the part of the Government con- 
cerning Hansford's background, and Hansford's testimony in deter - 
mining whether he was -- assuming you reach the conclusion at all 
that he did make the sale -- you have got to consider that background, 
the whole of it, in determining whether he was an innocent man who 
wouldn't have made that sale but for being seduced into doing it. 

Gentlemen, I don't know of anything further. 

MR. GUERVITZ: May we approach the bench, Your Honor ? 

(At the bench:) 

MR. GUERVITZ: Your Honor, in citing the Sorrell case 

I want to register our objection to that for reasons as follows: 
One, you cited the case and you may have led the jury to infer that 
the action of the Government was a matter of several occasions. 

In other words, my interpretation, my humble interpretation of the 
law of entrapment is that an officer can on one occasion incite a person 
to perform an act that he may have never otherwise done. 

Now, you also said that these attempts against Sorrell were 
made on several occasions but you did not bring out -- you said 
otherwise he was an innocent person. The testimony also in that 
case was that Sorrell was a rumrunner at one time while others 


brought out that he was a salesman but yet he was a rumrunner and 


the jury may get the idea that Sorrell was entirely innocent and, 


therefore, the defense of entrapment is good against him but would 
not be good against our man because he has a criminal record. I 
am afraid that might be prejudicial against my client. 
THE COURT: I won't change the charge on that score. 
MR. GUERVITZ: One other thing, Your Honor: we do feel 
- an instruction to the jury that -- strike that. 


You spoke of an innocent man. Did you mean that it was an 
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innocent man never having been convicted of any crime or nee en 
of this one particular offense ? ! 

THE COURT: Well, I think I made that plain igen ‘A man 
who would not have sold narcotics but for the enticement. ! 

Do you have an observation about that ? 

MR. McLAUGHLIN: As I understand it, a man in this particular 
case would not have sold -- an innocent man. | 

MR. GUERVITZ: Maybe I got the wrong impression, but I 
was listening to it and I got the impression that it related to a man 
who was otherwise innocent of anything, any crime. 

THE COURT: I don't agree. 

MR. GUERVITZ: Those are the only things that occurred 
to me. | 

THE COURT: Do you have anything ? | 

MR. McLAUGHLIN: No, Your Honor. 

THE COURT: I won't change that. 


* * * * * 


THE DEPUTY CLERK: Mr. Foreman, has the jury agreed 


upon a verdict ? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: What say you as to defendant David 
L. Hansford on Count 1 of the indictment ? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: What say you as to detenient David 
L. Hansford on Count 2 of the indictment ? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: What say you as to defendant David 
L. Hansford on Count 3 of the indictment ? 

THE FOREMAN: Guilty. | 

THE DEPUTY CLERK: Members of the jury, your foreman 
says you find the defendant David L. Hansford guilty on Counts 


1, 2 and 3 of the indictment, and that is your verdict so say you each 
and all. | 


124 


MR. GUERVITZ: May we have the jury polled? 
(Thereupon, the jury was polled and each member answered 


"Guilty" to each of the three counts.) 


* * * 


[Filed February 23, 1961] 
JUDGMENT AND COMMITMENT 


On this 17th day of February, 1961 came the attorney for the 
government and the defendant appeared in person and by counsel, 
Maurice A. Guervitz, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offense of Viola- 
tion of Sections 4704(a), 4705(a), Title 26, U.S. Code; Violation 
of Section 174, Title 21, U.S. Code as charged and the court having 
asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to 
the custody of the Attorney General or his authorized representative 
for imprisonment for a period of Ten (10) Years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


/s/ Henry A.Schweinhaut 
United States District Judge 


The Court suggests to the Bureau of Prisons that it consider 
whether the defendant should return for treatment to Lexington, 
Kentucky. 


[Filed May 15, 1961] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Misc. No. 1617 September Term, 1960 


David Louis Hansford, District Court 


Petitioner, Criminal No. 801-60 


Vv. 
United States of America, 
Respondent, 


Before: Prettyman and Fahy, Circuit Judges, 
in Chambers. 


ORDER 

Upon consideration of the petition for leave to prosecute an 
appeal without prepayment of costs and of the memoranda in support 
and in opposition, it is | 

ORDERED by the Court that petitioner is allowed to proceed 
on appeal from the judgment of the District Court without prepayment 

of costs and that the stenographic transcript of proceedings before 

the District Court and the joint appendix shall be prepared at the 
expense of the United States. | 


Per Curiam. 


Dated: May 15, 1961 
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declare a mistrial or strike from the record the testimony 


of a prosecution witness upon the failure of the Govern- 


ment to produce a report allegedly submitted by that wit- 
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2. Whether the trial judge's instruction to the 
jury on the issue of entrapment was argumentative and 


therefore erroneous. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16432 


DAVID L. HANSFORD, 
Appellant 
Ve 
UNITED STATES OF AMERICA, 
Appellee. 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


An indictment was filed in the United States Dis- 
trict Court for the District of Columbia on september 26, 
1960, charging appellant with violations of 26 UsSic. §§ 
4704(a) and 4705(a) and 21 U.S.C. §174 (JA) «-Juris- 
diction was vested in the District Court by 18 Sic. §3231. 


Upon his plea of not guilty (J.A. ) appellant was tried 


and found guilty on December 22, 1960. Final judgment and 
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commitment were entered by the District Court on February 
17, 1961 (J.A. ). Appellant's Notice of Appeal pur- 
suant to Rule 37 of the Federal Rules of Criminal Proce- 
dure was timely filed in the District Court but he was 
denied leave to proceed on appeal without prepayment of 
costs. He then applied, pro se, to this Court and on May 
15, 1961 his petition was granted. (J.-A. ). The juris- 


diction of this Court is invoked pursuant to 28 UeS.C. 1291. 


STATEMENT OF THE CASE 

Appellant, David L. Hansford, was charged in a three- 
count indictment with violation of the Federal narcotics 
laws in that he possessed, sold and concealed narcotic 
drugs on July 24, 1960. The specific offense involved 
an alleged sale of four capsules of heroin to a special 
employee of the Metropolitan Police Department named 
William Burnett. 

At the time of this transaction Burnett was work- 
ing in conjunction with Detective Maceo Hutcheson of the 
Metropolitan Police Narcotics Squad. (J.A. )e 

Reduced to its essentials the prosecution's case 
involved testimony by Detective Hutcheson that Burnett 
placed a telephone call to Appellant suggesting the pur- 


chase of drugs (J.-A. ) and that a transaction subse- 


quently took place in which Hansford sold four capsules 


cra 


of heroin to Burnett who paid for them with police funds. 
The officer testified that the sale took place in the early 
evening (J.A. ; : ) and that it was Burnett's 
suggestion to contact Hansford since he knew him (aa. ). 
The call was placed from Hutcheson's apartment (J.AL ). 
The defense, on the other hand, presented the testi- 
mony of special employee Burnett that it was at Hutcheson's 
instigation that Appellant was contacted (J.A. ) and 
moreover he, and not Hansford, actually bought the drugs 
from a peddler known as "Al." (J.A. ) Burnett went 
on to state that after he purchased the heroin he and 
Hansford both used the capsules except for four which were 
turned over to Detective Hutcheson (J.A. Vie While 
Burnett admitted that he had made earlier statements cor- 
roborating the officer's testimony he repudiated these at 
trial and insisted that he had only done so at the ‘insist- 


ence of Hutcheson (J.A. ). 


Appellant testified on his own behalf and denied 


buying or selling drugs (J.A. ). He did admit that 

he was a drug addict and while he agreed with Burnett's 
testimony, that he had used the heroin which Burnett had 
purchased from "Al", insisted that he had done so only be- 
cause he was fighting withdrawal symptoms and could not re- 


sist the temptation presented by the arrangements made by 
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the police (J.A. i ). Hansford further stated 
that at the time of his arrest he was a patient in the 
District of Columbia General Hospital as a result of a 
voluntary commitment to cure his addition (J.A. )- 

Both Hansford and Burnett insisted that the event 

at issue occurred in the morning of July 24 (J.A. ‘i 
). 

When it became apparent to the Assistant United 
States Attorney who was trying this case for the Govern- 
ment that the District Judge was prepared to instruct the 
jury on the issue of entrapment he announced that he would 
recall Detective Hutcheson as a rebuttal witness (J.A. De 
He was permitted to do this over strenuous defense objec- 
tions (J.A. A )- 

Thereupon the police officer testified that he had 
observed Appellant in September 1959 selling drugs and had 
tried to make a purchase himself but was unable to do so 
(JA. ). In response to defense counsel's cross- 
examination the detective stated that he had made a re- 
port of this incident because he felt that it was import- 


ant (J.A. ). Upon the direction of the trial judge 


to produce this report (J.A. ), and after a recess of 


court to provide time to locate it (IAs ), Hutcheson 
announced that he was unable to find any such report (J. 


A. De 


Cae 


On this note the trial proceeded to oral argument 
and the court's charge to the jury. During the course of 
his instructions the District Judge evidenced a minaadere 
standing of the theory of the Appellant's case when he in- 
dicated that his claim of entrapment went to the issue of 
the sale and was inconsistent with his denial of such a 
transaction (J.A. ). He further recited to the jury 
a version of the Sorrells case in an apparent effort to 
clarify the problem of this defense for the jurors (JA. 

). In spite of defense objections to the nature 
of this instruction the court refused to amend it and 
Hansford was found guilty on all counts of the indict- 


mont. 


STATUTE INVOLVED 
Title 18, U.S.C. §3500 provides, in pertinent part: 


| 
Demands for production of statements and reports of wit- 


nessese 


(b) After a witness called by the United 
sates has testified on direct examination, 
te court shall, on motion of the defendant, 
order the United States to produce any state- 
ment (as hereinafter defined) of the witness 
in the possession of the United States which 
relates to the subject matter as to which the 

witness has testified. . «. 


(d) If the United States elects not to. 


comply with an order of the court under 
| 
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paragraph (b) . - . hereof to deliver to the 
defendant any such statement . . . the court 
shall strike from the record the testimony of 
the witness, and the trial shall proceed un- 
less the court in its discretion shall deter- 
mine that the interests of justice require 
that a mistrial be declared. 

(e) The term 'statement! as used in sub- 
sections (b) . . . and (d) of this section 
in relation to any witness called by the United 
States, means -- 

t(1) a written statement made by 

said witness and signed or otherwise 

adopted or approved by him « « «- 
Act of September 2, 1957, 71 Stat. 595, U-SeCeoAes 


Title 18, §3500. 


STATEMENT OF POINTS 

Appellant intends to rely on the following points 
in this appeal: 

1. It was reversible error for the trial judge 
to allow the trial to continue without either striking 
Detective Hutcheson's rebuttal testimony or else de- 
claring a mistrial upon the failure of the Government 
to produce the report which he had allegedly made rela- 
tive to his observation of Appellant in 1959. 

2. The trial judge erred further by reciting to 
the jury the factual situation of the Sorrells case in 


his instruction on the issue of entrapment. 
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SUMMARY OF ARGUMENT 


As indicated above the issues raised by Appellant 


to invalidate his conviction in the Court below are two- 
fold. ! 

The first point which Appellant urges this Court 
to consider involves the proper interpretation of sub- 
section (d) of the so-called "Jencks Statute’, It is 
his contention that compliance with the mandate ofthis 
statute required that the trial judge invoke one of the 
two alternative courses of action provided therein when 
the alleged report of Detective Hutcheson was not pro- 
duced as ordered by the court. In view of the positive 
command contained in the wording of the pertinent sub- 
section it was error for the trial court to fail tio act 
at that posture of the case. 

Appellant also contends that the manner in which 
the trial judge presented his instruction to the jury on 
the issue of entrapment partook of the nature of an argu- 
mentative instruction far exceeding the latitude of dis- 
cretion possessed by a trial judge in his comments to 
the jury. It is his position that this instruction 
strongly favored the prosecution while severely preju- 


dicing his own cause. 
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ARGUMENT 
I. 
THE DISTRICT JUDGE ERRONEOUSLY FAILED TO EITHER DECLARE 
A MISTRIAL OR STRIKE FROM THE RECORD THE TESTIMONY OF 
DETECTIVE HUTCHESON UPON THE FAILURE OF THE GOVERNMENT 
TO COMPLY WITH HIS ORDER TO PRODUCE A REPORT ALLEGEDLY 
RENDERED BY THE OFFICER. 

The so-called 'Jencks'" statute, 18 Us5-C. 93500, 
has established the exclusive procedures governing the 
production of statements during the trial of criminal 
cases in Federal courts. alermo v. United States, 360 
U.S. 343 (1959). This case involves a determination of 
the procedural requirements under this statute when 
a Federal prosecution fails to produce a document for 
which a foundation has been laid because he does not 
possesse it and does not know of its existence. 

It is by now well-settled that a trial judge 
is required to order production by the Government of 
Nany statement . . . of the witness in the possession 
of the United States which relates to the subject matter 


as to which the witness has testified." 18 U.S.C. §3500(b). 


If, however, the Government Nelects not to comply with 


an order of the court" directing such production the 


trial judge is ordered to pursue one of two courses; 


i.e., strike from the record the witness! testimony or 
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declare a mistrial if justice requires. 18 UsS.C. §3500(d)« 
The problem presented on this appeal stems from the 
use of the phrase "statement .. . in the possession of 
the United States’ in paragraph (b) and the words velects 
not to comply" in paragraph (d) of the statute. : 
Resort to the legislative history of the Act re- 
veals that it is inconclusive as to the interpretation 
or emphasis to be given that terminology. Furthermore 
the haste with which this legislation was enacted lends 
persuasive weight to the contention that the legislators 
never contemplated the exact situation in which the court 


below found itself. 


Justice Brennan in the Palermo decision apparently 


realized this when he said: 


Although it is plain that some restrictions 
on production have been introduced, it would 
do violence to the understanding on which 
Congress, working at high speed under the 
pressures of the end of a session, passed | 
the statute, if we were to sanction appli- 
cations of it exalting and exaggerating its 
restrictions, in disregard of the congres- 
sional aim of reaffirming the basic Jencks 
principle of assuring the defendant a fair 
opportunity to make his defense. 360 U.S. — 
343, 365 (1959). 


During Appellant's trial in the District Court, 
Detective Hutcheson testified to a complete foundation for 


the production of the document which he later said he 
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could not locate. It is noteworthy that the officer was 
quite positive that a report of the incident he related 


to the court during his rebuttal testimony had been filed. 


After describing his method of taking notes and preparing 


memoranda the witness was asked specifically as to this 
incident: 

Q. Did you feel that it was sufficiently import- 
ant to make a report? 

A. I did, sir. 

Q. Where is the report, sir? 

A. It is in the office. I do not have it with 
me (J.A. Dis 

The procedure outlined by the witness coincides 
very closely with that which he followed in reporting on 
the transaction for which Appellant was tried. Under 
cross-examination in the Government's case in chief, De- 
tective Hutcheson related how he prepared a memorandum 
bearing on that incident (J.A. ) and he was supported 
on this point by the testimony of his superior officer, 
Sergeant Metro Krenitsky (J.A. ). As a matter of 
fact this report was turned over to the defense (JeAe Je 

However, when the trial judge directed the officer 
to locate the report in issue here and recessed court to 


afford him time to do so he returned to the stand without 
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producing it. It is Appellant's contention that the fail- 
ure of the government to produce this document cannot be 
without consequences. In view of the patent conflict in 
the versions of the incident from which the charges against 
Hansford grew it can be seen that the question of credi- 
bility loomed large in this case. Clearly, the inability 
of the defense to obtain the officer's report severely 
hampered defense counsel's attempt to discredit Detective 
Hutcheson's testimony and fortify Appellant's claim of 
entrapment. Howard v. United States, 108 U.S. App-D.C. 
38, 278 F.2d 872 (1960). | 
Appellant is well aware that a strict, literal 
interpretation of the Jencks statute might lead to the 
conclusion that production of a document for which a 
foundation has been laid would be excused if the Govern- 
ment does not have the document. Such a holding he sub- 


mits would do violence to the spirit of the Act. Jus- 


tice Brennan, again speaking in the Palermo case (ad- 


mittedly in another context) seemed to anticipate simi- 
lar problems when he said "There inheres in an over- 
rigid interpretation and application of the statute the 
hazard of encouraging a practice of Government agents! 
taking statements in a fashion calculated to insulate 


them from production." 360 U.S. 365-6 (1959). 
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Also opposed to a strict construction of the terms 


of the Act is the evident purpose of that legislation to 


further the fait and just administration of criminal jus- 
tice. Campbelliv. United States, 365 U.S. 85, 5 L.ed. 2d 
428 (1961). Just as Justice Brennan recognized the pos- 
sibility that statements might be insulated against pro- 
duction so too must we realize the danger involved in 
reports being "lost! and therefore immune from produc- 
tion. With this in mind Appellant maintains that too 
literal an interpretation of the phrase "in the posses- 
sion of the United States!’ would be absurd because it 
would render the statute useless. 

Merely by disposing of notes such as those Detec- 
tive Hutcheson maintained he made (JA ), or state- 
ments which come within the statute the Government could 
effectively avoid the risk of having its witness dis- 
credited and still not lose his testimony. It is sig- 
nificant in this regard that no explanation for the 
failure to come forward with the requested report was 
advanced. Admittedly, the officer finally stated "that 
the report was not filed in Police Headquarters (J.A. 

) but this does not answer the obvious question 


NWhat became of it?" 
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At this juncture, Appellant urges, the trial judge 
| 


should have acted. The statute places certain affirmative 
responsibilities on the judge. Since the Government did 
not comply with his order to produce Hutcheson's resort 
(J.Ae ) that witness! testimony should have been 
stricken from the record or if it appeared that justice 
required it a mistrial should have been granted. Nor 
can the Government escape this consequence by reference 
to the fact that defense counsel did not move from this 
action. | 
The pertinent section of the statute expressly states 
in no uncertain terms that upon the failure of the Govern- 
ment to make disclosure as ordered “the court shall strike 
from the record the testimony of the witness « - a 18 
U.S.C. §3500(d) (emphasis added). It isa long-established 
rule of statutory interpretation that the use of the word 
“shall in a statute is'the language of command." Escoe Ve 
Zerbst, 295 U.S. 490, 493 (1935); Brown v. Hecht Co-, 
78 U.S. Appe 98, 101, 137 F.2d 680 (1943) rev'd on) other 
grounds Hecht Co. v. Bowles, 321 U.S. 321 (1944). | 

The statute does not require a motion by the de- 


fendant in this instance whereas in paragraph (b) buch 


a motion is specifically mentioned. 18 U.S.C. 3500(b) « 
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A recent case which interpreted the Jencks statute Campbell 
ve United States, 365 U.S. 85 5 Leeds 2d. 428 (1961) noted 
the imperative use of the word "shall" in paragraph (b) 

5 Leed. 24 434-5 and also recognized "the duty in the 


trial judge affirmatively to administer the statute ....!! 


Id. at 436-7. We urge, therefore, that it was obligatory 


on the court to act at this point even in the absence of 
a defense motion. 

Finally we are faced with the statute's use of the 
phraseology "If the United States elects not to comply 
with an order of the court . . .-' 18 U.S.C. 3500(d). 
While appellee might contend that there can be no elec- 
tion not to produce that which a party does not have 
in its possession’ it is apparent that the facts pre- 
sented on this appeal show at least the equivalent of 
an election not to comply. Since the Government never 
attempted to explain what had become of the policeman's 
report the issue of good or bad faith could not be raised 
by the defense. 

Presumably the Government will concede, at least, 
that destruction of a producible document for improper 
motives or in bad faith may be regarded as non-compliance 


with an order to produce. Appellant, however, contends 
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that the reason for non-production is immaterial. 
In 1958 the Supreme Court of the United States 
was called upon to decide an issue similar to this in 
a civil action wherein a plaintiff had failed to comply 
with a pre-trial production order. ie nte at n: 
ve. Rogers, 357 U.S. 197 (1958). In that instance, a Fed- 
eral District Court acting under authority of Rule 87(b) 
(2) (iii) of the Federal Rules of Civil Procedure had dis- 
missed a complaint because of plaintiff's non-compliance. 
Rule 37 is entitled "Refusal to Make Discovery: 
Consequences," and, in pertinent part provides: 
(b) Failure to Comply With Order, (2) ee. | 
Tf any party . . . refuses to obey an order. 
made under Rule 34 to produce any document | 
or other Thing for inspection « «+ +, the 
court may make such orders in regard to 


the refusal as are just, and among others 
the following: 


The Rule then goes on to provide in four paragraphs the 


actions which the court may take. 

The non-complying party in that case urged that it 
aid not refuse to obey the order but merely failed to do 
so because of inability. Since there was no willful dis- 
obedience they maintained there was no refusal to obey 
and hence the Rule was inapplicable. 357 U.S. 197, 207. 


The Court, however, rejected this reasoning as too fine 


a6: = 


a literalism and held instead: 


For purposes of subdivision (b)(2) of Rule 
37, we think that a party "refuses to obey" 
simply by failing to comply with an order 
« »- «- Whatever its reasons, petitioner 
did not comply with the production order. 
Such reasons, and the wilfulness or good 
faith of petitioner, can hardly affect the 
fact of non-compliance and are relevant 
only to the path which the District Court 
might follow in dealing with petitioner's 
failure to comply. Id. at 208. 


Since the petitioner in this case had in good faith made 
diligent efforts to comply with the order the Court held 
that dismissal of the action was not the proper remedy. 
It is, perhaps, significant to note at this time that 


unlike Jencks v. United States, 353 U.S. 657 (1957), 


which required dismissal of an indictment upon the fail- 


ure of the government to comply with a production order, 
the statute provides no such drastic remedy. 

In the case at bar it is quite obvious that the 
government was aware that production of the documents 
was expected. It might well be true that the Assistant 
United States Attorney only became aware of Officer 
Hutcheson's rebuttal information late in the trial (J. 
A. ), but it is equally certain from remarks made 
during a conference in chambers that the detective had 


been instructed to bring them with him to trial (J.A. 


ans by ee 


With an eye to the nature of the policeman's tes- 
timony in rebuttal, the precision of detail with which 
he spoke, naming places, directions, time, weather and 
other details (J.A. a ) it can readily be seen 
that his report, if produced might have been a valuable 
weapon for the defense. While there is some element of 
conjecture present in considering what defense counsel 
might have found useful in the document this is not | 
properly at issue here. Rosenberg v- United States, 360 
U.S. 367, 371 (1959). | 

For all these reasons Appellant respectfully sub- 
mits to this court that under the circumstances of this 
case the trial judge erred when he failed to act in ace 
cordance with the provisions of the statute and for this 
reason his conviction should be invalidated and a new 
trial granted. ! 

TI. IT WAS ERROR FOR THE TRIAL JUDGE TO REVIEW THE | 
FACTUAL SITUATION OF ANOTHER CASE IN HIS IN- 
STRUCTIONS TO THE JURY. 

Appellant also assigns as prejudicial error the 
manner in which the trial judge presented his charge to 
the jury on the issue of entrapment. At the outset! it 


might be pointed out that the District Judge apparently 


misconstrued the thrust of Appellant's claim of entrap- 
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ment. When he reached this point in the charge he in- 
dicated to the jurors that "The defense in this case is 
two-fold, which, though inconsistent, is permissible in 
law.’ (J.-A. ). The judge then went on to declare his 
understanding of the case to be that Hansford was, on 

one hand denying the sale of narcotics while at the same 
time alleging that if such a sale took place he was en- 
trapped into it. A perusal of the record, however, in- 
dicates that such was not the case. The defense con- 
sisted, rather, of a denial of any sale (JA ) while 
admitting use of heroin and this only because of the 
arrangement made by the police (J.A- ). Appellant 

in the trial below asserted that on July 24, 1960, he 

was trying to break the narcotics habit and subsequently 
committed himself voluntarily to the District of Columbia 
General Hospital for treatment of his addiction (J.A. ye 
It was in the hospital that he was later arrested and he 


vigorously denied the prosecution's insinuation that he 


had gone to the hospital to avoid apprehension (J.A. )- 


Passing then to his specific instruction on the 
issue of entrapment the judge below stated in general 
terms the law on this subject. When he had finished 


this, however, he went on to say: 
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I think the law of entrapment, to go 
beyond what I have just said to you a 
little bit, is perhaps no better illus- 
trated than by a leading case on the sub- 
ject in the Supreme Court of the United 
States, and in substance these were the 
facts . . « (JA. ie 
The District Judge then went on to review the facts pre- 
sented in the case of Sorrells v. United States, 287 U.S. 
435 (1932). While so doing the judge consistently em- 
phasized the fact that Sorrells was an innocent man, en- 
tirely innocent, and a man about whom there was no know- 
ledge of background (J.A. ). These expressions, do 
not take into account the explicit statement in the | 
Supreme Court's decision that 'the Government called | 
three witnesses who testified that the defendant had | 
the general reputation of a rum-runner.!' 287 U.S. 441. 
| 
Appellant submits that the obvious inference to 
be drawn from the trial court's language is that a person 
with a past record could not be "otherwise innocent"! 
| 
within the meaning of the usual definition of entrapment. 
Suck a presumption is totally invalid in view of a later 
Supreme Court holding on the issue of entrapment. Sherman 


vy. United States, 356 U.S. 369 (1958). In this instance 


the petitioner, who had been convicted of selling narco- 


tics, was a man with two prior narcotics convictions, one 
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for selling and one for possessing drugs. 356 U.S. 375. 
In spite of this background the Court held that entrap- 
ment was present and the case remanded with instructions 
to dismiss the indictment. Id. at 378. 

The facts adduced in the trial below clearly en- 
titled Hansford to have the question of entrapment de- 
cided by the jurors. While he recognizes that "a Federal 
trial judge has a wide latitude of discretion in his com- 
ments to the jury’ Simmon v. United States, 142 U.S. 148 
(1891) he also submits that this latitude is restricted, 
as the Simmons case points out, to comments on the evi- 
dence in the case at bar. Certainly the privilege granted 
to the trial judge has certain inherent limitations. 
Quencia v. United States, 289 U.S. 466 (1935). 

By going beyond the facts placed before the jury 
and confronting them with the facts of the Sorrells case 
Appellant submits that the trial judge exceeded those 
inherent limitations. For as the Supreme Court stated 


as long ago as 1857; "It is clearly error in a court to 


charge a jury upon a supposed or conjectural state of 


facts, of which no evidence has been offered." United 
States v. Breitling, 20 How. 252, 254-5 (1857). Cer- 
tainly there was no evidence in the instant case to 


warrant the trial court in reviewing Sorrells, especially 
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when the Sherman decision is compared with it. Appellant 
asserts therefore that this was an argumentative instruc- 
tion which was erroneous and severely prejudicial to his 
cause. Boatright v- United States, 105 F.2d 737 (8th Cir. 
1939). Defense counsel indicated his objection to this 
charge but his objection was overruled (J.A. Jie 
Research has disclosed one case, eller ve United 

States, 104 F.2d 446 (4th Cir. 1939) which upheld a trial 
judge's action in reading to the jury the facts in two 
Supreme Court decisions. However, the court in its pinion 
was clear in pointing out that its holding applied to a 
situation in which the judge read the facts "as contained 
in the opinions of the court! + + + ." 104 F.2d 449 (Em- 
phasis added). Clearly there was a difference between 
the supposed factual background of the Sorrells case as 
expounded in the lower court and the true state of facts 
set forth by the Supreme Court. Thus, even conceding 

axrguendo that the District Judge was justified in ex- 
plaining Sorrells, which we do not, Appellant still 
contends that the explanation was incorrect and mis4 
leading. 


Surely there can be no doubt that jurors listen 


to and are greatly influenced by the comments of the 
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| 
trial judge. It is, accordingly, his duty to use great 
care not to mislead. 

Here then is a case in which Appellant concedes 
he was a drug addict but insists that he was trying to 
break his habit. Admitting this he confesses that in| the 
day in question he did use narcotic drugs while asserting 
that he would not have done so but for police duplicity. 
In other words he was entrapped. The implication to be 
drawn from the trial judge's charge on this issue is that 
such a person cannot be entrapped. This might be proper 
argument for the prosecution but Appellant respectfully 
submits that an instruction to the jury is not the proper 
place for such statement and he accordingly asks that the 
Court invalidate his conviction below. 

CONCLUSION 


WHEREFORE, Appellant respectfully requests that 


the judgment of conviction in the court below be reversed 


and the cause remanded for a new trial. 
| 


Respectfully submitted, 


| 
ne 
Robert L. Callahan, Jr. 
424 Fifth Street, NW. 
Washington 1, D. C. 
Counsel for Appellant 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


1. Whether the trial Judge should have declared a mis- 
trial or ordered testimony stricken from the record when 
the Government failed to produce an allegedly written re- 
port of an incident offered to rebut the defense of entrap- 
ment because the report could not be found in the Gov- 
ernment’s possession after search for it had been made? 

9. Whether it was error for the trial Judge to illustrate 
his statement of the law on entrapment by reference to 
Sorrells v. United States, 287 U.S. 435 (1982)? 


Counterstatement of the Case 
Statutes Involved 


I. Failure to Produce A Report Which Appellant Alleges Was 
Made Does Not Constitute Error Because The Government 
Was Not Shown To Have Possession Of Any Such Report. . 

IL. There Was No Error In The Court’s Charge To The Jury 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of conviction, en- 
tered February 23, 1961, for violation of the Federal Nar- 
cotics Laws. On September 26, 1960, appellant was in- 
dicted on three counts, charging him with the sale, posses- 
sion, and importation of narcotic drugs, on or about July 
24, 1960, z violation of 21 U.S.C. § 174 and 26 U.S.C. § 

a), when he transferred four capsules 
centaiming oon to William Burnett (J.A. 1-2). 

Appellant was allowed to proceed without prepayment 
of costs and the Court appointed counsel to represent 
him. Trial commenced on December 19, 1960, and, on 
December 22, 1960, the jury returned a verdict of guilty 
as indicted (J.A. 123). On February 17, 1961, appellant 
was sentenced to ten years with the suggestion from the 
Court to the Bureau of Prisons that it consider whether 
the defendant should be sent for treatment to Lexington, 
Kentucky (J.A. 124). Judgment and Commitment were 


(1) 


"2 


filed on February 23, 1961 (J.A. 124). On February 24, 
1961, appellant applied to the Court for leave to proceed 
on appeal without prepayment of costs. Leave to appeal 
was denied, and subsequently allowed by this Court 
(J.A. 125). 

The facts presented by the Government’s case-in-chief 
are as follows: 

At approximately 4:30 P.M. on July 24, 1960, Officer 
Maceo Hutcherson of the Narcotics Squad, Metropolitan 
Police Department, met William Burnett at Fifth and 
Upshur Streets, N.W. (J.A. 3). They went to Officer 
Hutcherson’s apartment where Burnett made a phone call 
(J.A. 3-4). The officer heard Burnett ask for ‘‘Dave,’’ and 
then say, ‘‘Are you straight?’ (J.A. 4). In narcotics 
traffic parlance this means ‘‘do you have any narcotics 
at the present or can you get some’’ (J.A. 4). The officer 
then heard Burnett say, ‘‘I will be on down; my cousin 
is going to bring me down”’ (J.A. 4). 

After the phone conversation the officer searched Burnett 
to ascertain whether he had any narcotics or money on 
his person, and found that he had no money or narcotics 
or an order form issued by the Secretary of Treasury for 
the purpose of purchasing narcotics (J.A. 45). The of- 
ficer gave Burnett $6 of Metropolitan Police Department 
funds to purchase four capsules of hereoin (J.A. 5). 

The officer then drove Burnett to 418 Jefferson Street, 
Northwest, arriving approximately at 5 P.M. (J.A. 4-5). 
Appellant came out of the premises and requested the 
officer to take him to 12th and Euclid Streets, N. W. 
(J.A. 5). While driving to this destination, the officer 
heard Burnett tell appellant that he wanted to ‘‘go down 
Fourth Street,’? which meant that he wanted to purchase 
four capsules of heroin and Burnett handed appellant the 
$6, given him by the officer, in a brown envelope (J.A. 5-6). 

Shortly after 5 P.M., the three arrived at 12th and Euclid 
Streets (J.A. 6). Appellant, stating that he would be 
right back, got out of the car and entered the premises 
at 2516 12th Street (J.A. 6). Approximately five or ten 
minutes later he came out of the house, called Burnett, 
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who was sitting in the car, over to the street corner about 
ten feet from the car, and handed him a piece of paper 
containing four capsules of white powder (J.A.6). Burnett 
then got back in the car and gave the capsules to the officer, 
who placed them in a brown envelope, put his initials on 
it, and the time and date of purchase of the capsules (J.A. 
7). The officer also had Burnett place his initials on the 
envelope (J.A. 7; G. Ex. 1, Tr. 82). 

Meanwhile appellant, who had asked the officer to wait 
for him, went to purchase some soft drink near the corner 
of Euclid and 11th Street (J.A. 6). After the purchase, 
he walked past the car, saying he would return immedi- 
ately (J.A. 6). He walked up 12th Street and returned 
in about five or ten minutes (J.A. 6-7). At appellant’s 
request the officer then took him back to 418 Jefferson 
Street where the appellant got out of the car (J.A.7). The 
officer then drove Burnett to 5th and Upshur Street (J.A. 7). 

When the officer returned to his apartment he made a 
field test of the capsules and the test indicated that the 
capsules contained a narcotic drug (J.A. 7). He turned 
them over to a superior officer, Sergeant Krenitsky on 
July 25, at about 10 A.M. (J.A. 7). Krenitsky gave the 
capsules to Dr. William Butler of the Treasury Depart- 
ment (Tr. 70, 75-76). Upon analysis, Dr. Butler found 
that each of the four capsules contained heroin (Tr. 77). 

At the conclusion of the Government’s case-in-chief, 
counsel for the defendant made an oral motion for a judg- 
ment of acquittal on the grounds of legal entrapment 
(Tr. 87). The judge denied the motion on the grounds 
that there was no basis for legal entrapment since appel- 
lant willingly entered the bargain (Tr. 88). 

Appellant testified on his own behalf as did William 
Burnett (J.A. 31-85). Denying that appellant had made 
the sale of four capsules to Burnett in the afternoon of 
July 24 (J.A. 83), they gave the following account of the 
transaction forming the basis for the three counts of the 
indictment: 


burnett testified that in 1958, for about three months, 
he had been a special agent for the Narcotics Squad and 
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that in May, 1961, he was assigned to Officer Hutcherson 
(J.-A. 32, 33, 43, 44). On the morning of July 24, 1961, at 
about 8 A.M., he went to the officer’s apartment and told 
him that he was sick, meaning that he was suffering with- 
drawal symptoms (J.A. 33). According to Burnett, Hutch- 
erson told him to make a sale from the appellant and that 
he, the officer, would see that he, Burnett, got some drugs 
(J.A. 34). When Burnett told the officer that appellant 
was not a dealer, the officer, according to Burnett, said he 
wasn’t interested in whether Burnett was a dealer, but 
‘he wanted to get a sale on him”’ (J.A. 34). 

Burnett testified that the officer left the apartment and 
while he was gone, he, Burnett, called appellant whom he 
knew as an addict for many years, which fact was ad- 
mitted by appellant (J.A. 34-39, 56, 58-59). Appellant 
told him that he was sick too (J.A. 35, 58). Burnett stated 
that he didn’t have any money, but that he was at his 
aunt’s house and would sneak a typewriter from the prem- 
ises, if appellant knew where he could sell it (J-A. 34, 58). 
Appellant advised him not to steal the typewriter (J.A. 
34, 59). He told Burnett that he had $3 and Burnett said 
he would come around if he got any money (J.-A. 35, 59). 

Officer Hutcherson returned to the apartment about 10 
A.M. (J.A. 35). At the suggestion of the officer, Burnett 
called the appellant again and told him he had borrowed 
some money and that his cousin would drive him over to 
appellant’s (J.A. 35, 59). The officer then drove Burnett to 
appellant’s house where appellant joined them (J.A. 35- 
36, 59-60). At the request of Burnett, the officer drove the 
pair to 11th and Euclid at about 11 A.M. (J.A. 36, 60). 
Burnett and appellant then got out of the car and walked 
several blocks looking for a drug dealer (J.A. 36-37, 60-62). 
They eventually found a dealer by the name of ‘‘Al’’ and 
Burnett purchased nine pills from him with $6 given 
him previously by the officer and $3 given him by 
appellant (J.A. 38-39, 50, 51, 62-63). They returned to 
the car and the officer drove them to appellant’s house 
(J.A. 39, 63). Burnett and appellant used five of the cap- 
sules and, after a game of chess, Burnett returned to the 
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officer’s apartment at about 5 P.M. and, giving him. the 
four remaining capsules, told him what had happened 
(J.A. 39, 63, 79-80). : ; 

On cross-examination, Burnett testified that he had put 
his signature on the brown envelope on which was a nota- 
tion that the four capsules contained therein had been pur- 
chased from appellant (J.A. 52). He also admitted that, 
on July 28, to support the issuance of an arrest warrant, 
he had signed an affidavit stating that appellant had made 
the sale of four capsules to him on July 24, and that he 
had signed a complaint against appellant for violation of 
the United States Code (J.A. 52-53, 55). 

In rebuttal, the officer denied that he had ever suggested 
to Burnett to try to make a sale from the defendant or 
that he had ever given Burnett narcotics (J.A. 86, 88). 
Occasionally, Burnett had come voluntarily to Police Head- 
quarters and offered his services in contacting narcotic 
sellers (J.A. 86). 

In a conference (J.A. 90-94), counsel for appellant ad- 
vised the Judge and the Government that he would insist 
on an instruction on entrapment (J.A. 91, 93). Whereupon 
Government counsel advised that they would present tes- 
timony of a prior incident in which Officer Hutcherson had 
seen appellant sell narcotics to other addicts (J.A. 90, 91). 

On recall, Officer Hutcherson testified that, in September, 
1959, appellant, in the officer’s presence, sold fifty or sixty 
capsules of white powder to a group of addicts (J.A. 97). 
The officer tried to buy a few of the capsules, but appellant 
became suspicious and would not consummate the sale 
(J.A. 97). 

On cross-examination, Officer Hutcherson testified that 
he had no rough notes of the September, 1959, incident, but 
that he had made a report which was in the Narcotics Squad 
Office (J.-A. 105). On inquiry from the Court, Government 
counsel stated that it did not know where the report would 
be, and Sergeant Krenitsky stated, ‘‘if he made a report 
of that incident it would be in the files, in his daily report 
file.’? (J.A. 105-106.) Whereupon the Judge recessed court 
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while the officers went to see if the report could be found 
(J.-A. 106, 111). 

When the Court reconvened, Hutcherson reported that 
both he and the Sergeant had searched the records in the 
Narcotics Squad Office, but were unable to find a report 
of the September incident (J .A. 112). Hutcherson stated 
that he did not file a report apparently because a sale had 
not been made to him (J.A. 112). Sergeant Krenitsky could 
add nothing further (Tr. 255). No further demand was 
made for the report; nor was there any request for a 
mistrial or that the evidence regarding the prior incident 
be stricken (J.A. 112). Appellant now contends that when 
the Government failed to produce a written report of the 
incident, the court should have declared a mistrial or told 
the jury to disregard the testimony in accordance with 
18 U.S.C. 3500(d). 

In his charge to the jury on entrapment, the Judge in- 
structed as follows (J.A. 120-122) : 


The defense in this case is two-fold which, though 


inconsistent, is permissible in law. One is that Hans- 
ford never made the sale that Hutcherson said he saw 
him make. * * * 

The other one is that if you don’t believe him and 
you believe that he did make the sale, that he was en- 
trapped into doing it. What that means in which I 
think rather simple language is this: that the law says 
that if an otherwise innocent person, not inclined to 
commit a criminal offense, is induced, is led into, is en- 
ticed by a police officer to commit a criminal offense, 
the prosecution can have no benefit from it and he 
would be not guilty. Understand that I say an ‘“other- 
wise innocent person’? who would not have committed 
the crime except for some enticement, or inducement. 

It is entirely proper for a police officer or law en- 
forcement officer, whoever they may be, to even trick 
a defendant into committing a criminal offense if they 
have reason to believe and if it is a fact that the de- 
fendant was perfectly willing to commit it anyway. 
What is banned by the law is that the law says that no 
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law enforcement office can entice an innocent person 
into committing an offense that he wouldn’t have com- 
mitted except for the enticement. 

I think the law of entrapment * ° * is perhaps no 
better illustrated than by a leading case on the subject 
in the Supreme Court of the United States, and in sub- 
stance these were the facts, * * ° this was in the days 
of prohibition and it took place in one of the southern 
states* * *. An alcohol tax agent, federal law enforce- 
ment officer, was investigating bootlegging and he saw 
the defendant, a man named Sorrell[s], and he tried to 
buy liquor from Sorrell[s] and Sorrell[s] said he. 
didn’t deal in liquor, didn’t sell liquor. Well, the agent 
tried that several times; he kept importuning the de- 
fendant to get some liquor for him and the defendant 
several times said no. And finally he told Sorrell[s] 
that the two of them had been in the army together in 
France in the First World War, * * * that ‘‘we were 
in the army together and you ought to do an old buddy 
a favor,’ as a result of which the defendant, about 
whom there was no background of knowledge, did get 
some liquor and sold it to him, * * * and, of course, 
[the Court] threw the case out because, they said the 
enforcement officer had no reason, no valid reason to 
believe that Sorrell[s] was in the bootlegging business 
or that he was a moonshiner, and that the only reason, 
on the face of the record, that Sorrell[{s] did finally 
sell him liquor was because of the appeal that ‘‘we were 
buddies together in the war.”’ 

Both of the lawyers have argued their case to you 
on that score and I don’t think it would be appropriate 
for me to comment on the evidence except, perhaps, I 
had better repeat this: that if you believe that Hans- 
ford made no sale that is the end of this case. If you 
have a reasonable doubt about whether he made a sale, 
that is the end of this case. 

If you believe, nevertheless, that he did make the 
sale but wouldn’t have done it except for an appeal to 
his sympathy, * * °*, that then he was entrapped inio 
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doing it being an otherwise innocent person, in that case 
you would have to find him not guilty, and, of course, 
it follows if you have a reasonable doubt about that 
too you would have to find him not guilty. 


There was an objection to the Judge’s reviewing of the 
Sorrells case for the reason that the charge was prejudicial 
(J.A. 122). The objection was overruled and appellant 
now contends that the charge was erroneous. 


STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or 
jurisdiction, contrary to law, or receives, conceals, 
buys, sells, or in any manner facilitates the transpor- 
tation, concealment, or sale of any such narcotic drug 
after being imported or brought in, knowing the same 
to have been imported or brought into the United 
States contrary to law, or conspires to commit any of 
such acts in violation of the laws of the United States, 
shall be imprisoned not less than five or more than 
twenty years and, in addition, may be fined not more 
than $20,000. For a second or subsequent offense (as 
determined under section 7237(c) of the Internal Rev- 
enue Code of 1954), the offender shall be imprisoned 
not less than ten or more than forty years and, in addi- 
tion, may be fined not more than $20,000. 

‘Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion’ of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
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1954. (As amended July 18, 1956, ch. 629, title I, 
§ 105, 70 Stat. 570.) 


Title 26 U.S.C. § 4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evi- 
dence of a violation of this subsection by the person 
in whose possession the same may be found. 


Title 26 U.S.C. § 4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a 
form to be issued in blank for that purpose by the 
Secretary or his delegate. 


Title 18, Section 3500, United States Code (71 Stat. 595), 
provides in pertinent part: 


(b) After a witness called by the United States has 
testified on direct examination, the court shall, on mo- 
tion of the defendant, order the United States to pro- 
duce any statement * ° * of the witness in the possession 
of the United States which relates to the subject matter 
as to which the witness has testified. * °° 


(d) If the United States elects not to comply with an 
order of the court under paragraph (b) or (c) hereof 
to deliver to the defendant any such statement, or 
such portion thereof as the court may direct, the court 
shall strike from the record the testimony of the wit- 
ness, and the trial shall proceed unless the court in its 
discretion shall determine that the interests of justice 
require that a mistrial be declared. 


10 
SUMMARY OF ARGUMENT 
I 


Under the provisions of 18 U.S.C. 3500, the Government 
is only required to produce written reports which are in 
its possession, and the history of the legislation reflects 
that this was the intent of Congress. Also, according to this 
Court’s decision in McGill v. United States, infra, the 
Government is not required to produce reports which are 
not used by witnesses in testifying. 

In the instant case, to rebut a defense of entrapment, 
the Government introduced evidence of a prior transaction. 
Upon request from the Court it was asked to produce a 
report of the incident, but could find no such report in its 
files, Thus, since the Government was not shown to have 
possession, failure of the J udge to declare a mistrial or to 
strike the evidence was not error. 


I 
Appellant contends that the trial Judge erred when he 


reviewed the factual situation of Sorrells v. United States, 
infra, to the jury in that he failed to state that the defend- 
ant in that case had a reputation for rumrunning. A re- 
view of the decision discloses, however, that the Judge’s 
charge conformed to the Sorrells opinion and it is proper 
for him to illustrate his statement of the law to the jury 
by specific example. See Heller v. United States, infra. 


ARGUMENT 
I 


Failure To Produce A Report Which Appellant Alleges Was 
Made Does Not Constitute Error Because The Government 
Was Not Shown To Have Possession Of Any Such Report. 


Appellant first contends that when the Government failed 
to produce a written report of the September, 1959, incident, 
the trial judge, under the provisions of 18 U.S.C. 3500(d), 
should have declared a mistrial or stricken from the record 
the testimony of Hutcherson regarding the incident (Br. 
8-17). However, the Government was not shown to have 


possession of any such report and a party cannot be called 
upon to produce what he does not have. Societe Interna- 
tional v. Rogers, 357 U.S. 197, 208, 213 (1958); Fisher v. 
U.S. Fidelity & Guaranty Co., 246 F.2d 344 (7th Cir., 1957). 

By the express language of Subsection (b) of 18 U.S.C. 
3500, the Government is required to produce only such 
statements as are in its possession. Thus the statute 
provides: 


(b) After a witness called by the United States has 
testified on direct examination, the court shall, on mo- 
tion of the defendant, order the United States to pro- 
duce any statement * * * of the witness in the possession 
of the United States which relates to the subject matter 
as to which the witness has testified. (Emphasis sup- 
plied.) 


That the language means exactly what it says is apparent 
from the legislative history of the Act. In H. Rep. No. 700, 
85th Cong., 1st Sess., it is stated: 


The bill makes it clear that the Government need pro- 
duce only the reports by the witness or statements by 
the witness which the Government has in its possession 
which are signed by him or otherwise adopted or ap- 
proved by him as correct. (Emphasis supplied.) 


When Senator O’Mahoney introduced the bill to the Senate, 
he stated in pertinent part (103 Cong. Rec. 10120): 


I desire only to point out that a careful reading of 
the opinion [Jencks v. United States, infra] would in- 
dicate that the Court was thinking only of relevant 
material in the Government files furnished by the Gov- 
ernment witness who was produced in court. 


Briefly stated, the theory of the majority was that 
if the Government sent into court a witness to testify 
as a defendant, and had at the same time in its files a 
statement by such witness having to do with the ac- 
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tivities of the defendant which was not presented, the 
defendant would be justified in asking for and receiv- 
ing an order compelling the presentation in court of 
the additional material if it were relevant to the case. 
* * * (Emphasis supplied.) 


See also S. Rep. No. 981, 85th Cong., Ist Sess., p. 5. 

In Jencks v. United States, 253 U.S. 657, 672 (1957), 
which resulted in the above legislation, the Supreme Court 
stated: 


We hold that the criminal action must be dismissed 
when the Government on the ground of privilege, elects 
not to comply with an order to produce, for the ac- 
cused’s inspection and for admission in evidence, rele- 
vant statements or reports in its possession of govern- 
ment witnesses touching the subject matter of their 
testimony at the trial. (Emphasis supplied.) 


See also concurring-dissenting opinion of Justice Frank- 
furter in Campbell v. United States, 365 U.S. 85, 102-103. 


In the instant case Officer Hutcherson testified that he 
had no rough notes, and then stated he had made a report 
which was in the Narcotics Squad Office (supra, p. 5). 
At that time counsel for the Government stated that he did 
not know where the report was and Sergeant Krenitski 
advised the Court that if a report had been made, it would 
be in Hutcherson’s daily report files (supra, 5). When 
the Court was adjourned while the officers looked for the 
report, neither officer could find it, and Hutcherson ex- 
plained that he did not file a report apparently because the 
sale had not been consummated with him (supra, 6). 
Thus the Government was not shown to have possession, 
and it was doubtful if a written report had ever been in 
existence. Compare Badon v. United States, 369 F.2d 75, 82 
(5th Cir., 1959), cert. denied, 361 U.S. 894. 

Assuming that a report was in existence, appellant in 
this case cannot claim prejudice because the alleged report 
was not used by the witness in testifying. See McGill v. 
United States, 106 U.S. App. D.C. 136, 270 F.2d 329 (1959), 
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cert. denied, 362 U.S. 905, where this Court held that the 
trial judge did not commit error when he refused to require 
the production of notes which had been used by a witness 
prior to coming to trial, but which had not been used in 
testifying. 

Appellant was not prejudiced for the further reason 
that evidence of the September, 1959, incident was not ad- 
mitted to establish appellant’s guilt of the offense charged, 
but related to a collateral issue. The purpose of allowing 
testimony of the prior conduct was to show that Officer 
Hutcherson had knowledge of appellant’s predisposition 
to commit the offense with which he was charged and thus 
rebut the defense of entrapment. To meet this defense, 
‘the government may properly show that the defendant 
was a dealer and not a victim of zealous officers”’ (Sauvain 
v. United States, 31 F.2d 733 (8th Cir., 1929). See also 
Sorrells v. United States, 287 U.S. 435, 451-452 (1932); 
Carlton v. United States, 198 F.2d 795, 797-799 (9th Cir., 
1952); Ryles v. United States, 183 F.2d 944 (10th Cir., 
1950), cert. denied, 340 U.S. 877; Billingsley v. United 
States, 274 F. 86, 91-92 (6th Cir., 1921), cert. denied, 257 
U.S. 656. Under such circumstances impeachment of the 
officer’s testimony by a written report would not have been 
material since the accuracy of the officer’s knowledge was 
not at issue. See Billingsley v. Umted States, supra, 
where the Court held that evidence of prior conduct was 
admissible ‘‘no matter how vague and indefinite’’, since 
it established that the officers were acting in good faith 
and did not entrap the appellant as alleged. Compare 
Heath v. United States, 169 F.2d 1007, 1010 (10th Cir., 
1948) and Trice v. United States, 211 F.2d 513, 516-519 
(9th Cir., 1954), cert. denied, 348 U.S. 900, permitting 
hearsay statements to rebut the defense of entrapment. 
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II 


There Was No Error In The Court’s Charge To The Jury On 
Entrapment 

Appellant next contends that the Judge committed error 
when he reviewed the factual situation of Sorrells v. U nited 
States, 287 U.S. 435 (1932) in his charge to the jury on 
entrapment (Br. 17-22). Preliminarily, appellant seems 
to argue that an instruction on entrapment was not justi- 
fied (Br. 17-18). Such an argument is not supported by 
the record. 

At the close of the Government’s case-in-chief, appel- 
lant’s counsel moved for a judgment of acquittal on the 
grounds of legal entrapment and his motion was denied 
by the Judge (supra, p. 3). Thereupon, in his rebuttal 
testimony, appellant, while denying the sale, presented 
testimony to show that Burnett, who knew appellant as 
an addict, bought narcotics at the instigation of the officer, 
when Burnett knew that appellant, as well as himself, was 
“‘sick’? (supra, pp. 3-5). Appellant, as he states in his 
brief, admits the use of the drugs, but only because of an 
‘“‘arrangement’’ made by the police (Br. 18). Appellant’s 
counsel also made it clear that he would insist on an in- 
struction on entrapment (supra, p. 5). Under such cir- 
cumstances an instruction on entrapment was clearly 
warranted. 

Specifically, appellant alleges that the Judge committed 
prejudicial error when he failed to include in his statement 
on the Sorrells case the fact that the petitioner in that case 
had a reputation for rum-running. Appellant asserts that 
the Court emphasized the fact that Sorrells was an inno- 
cent man as contrasted to the present appellant who ad- 
mitted being an addict (Br. 19). However, it is respect- 
fully submitted that the Court’s charge below conformed 
to the Supreme Court’s decision in the Sorrells case. 

In Sorrells v. United States, supra, the Supreme Court 
held that the defense of entrapment should be submitted 
to the jury and that it was error for the judge to hold as 
a matter of law there was no entrapment. According to 
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the Government’s own testimony in that case, a Govern- 
ment prohibition agent, posing as a tourist, visited the 
defendant’s home in North Carolina accompanied by three 
residents who knew the defendant well (287 U.S. at 439). 
The agent ascertained that the defendant was a veteran 
of World War I and a former member of the 30 Division 
A.EF. (ibid.). The agent told the defendant that he also 
was an ex-service man and had been a member of the same 
division as the defendant (ibid.). In the course of a dis- 
cussion of their war experiences the agent asked the de- 
fendant at least three times to get some liquor and finally 
the defendant got three gallons (ibid.), The agent testified 
that he was the only person among those present who said 
anything about securing some liquor and that his purpose 
in doing so was to obtain evidence to prosecute the defend- 
ant for procuring and selling liquor (287 U.S. at 439-440). 
A witness for the defendant testified that he had never 
heard of the defendant being in the liquor business (287 
U.S. at 440). Defense witnesses also testified as to the 
defendant’s continuous employment record and good char- 
acter (ibid.). To rebut this testimony, the Government 
called three witnesses who testified that the defendant had 
the general reputation of a rum-runner (387 U.S. at 441). 
The Government offered no evidence that the defendant 
had ever possessed or sold any intoxicating liquor prior to 
the transaction in question (ibid.). In commenting on this 
statement of facts, the Supreme Court stated (287 US. 
at 441): 


It is clear that the evidence was sufficient to warrant 
a finding that the act for which defendant was prose- 
cuted was instigated by the prohibition agent, that it 
was the creature of his purpose, that defendant had 
no previous disposition to commit it but was an in- 
dustrious law-abiding citizen, and that the agent lured 
defendant, otherwise innocent, to its commission by 
repeated and persistent solicitation in which he suc- 
ceeded by taking advantage of the sentiment aroused 
by reminiscences of their experience as companions 
in arms in the World War. 
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In Sherman v. United States, 356 U.S. 369, a Government 
informer met the defendant at a doctor’s office where both 
were being treated to be cured of narcotic addiction (356 
US. at 371). During several subsequent meetings, the in- 
former explained that he was not responding to treatment 
and repeatedly requested the defendant to supply him with 
narcotics. The defendant, who at first tried to avoid the 
issue, finally acquiesced and several times thereafter ob- 
tained a quantity of narcotics for the informer, for which 
transactions he was indicted. The Supreme Court, citing 
Sorrells v. United States, supra, held that on the basis of 
these facts the Judge should have found entrapment as a 
matter of law and dismissed the indictment. 

In the instant case, the Judge emphasized to the jury 
that if they believed that the appellant was enticed into 
committing the crime by the law enforcement officers, then 
they should find him not guilty (supra, pp. 6-8). By way of 
illustration he explained that in the Sorrells case the de- 
fendant was approached by a government agent who played 
upon the defendant’s sympathies until he made an illegal 
sale to the agent (supra, Pp. 7). Such a charge was & 
correct illustration of the law as enunciated in both the 
Sorrells and the Sherman opinions. 

A judge may clarify the meaning of his statement of the 
law by way of illustration; ‘‘the form the charge assumes, 
the contents thereof and the manner of its delivery are 
matters solely within the discretion of the court’’ (United 
States v. General Motors Corporation, 121 F.2d 376, 409 
(7th Cir., 1941), cert. denied, 314 U.S. 618; see also Sim- 
mon v. United States, 142 U.S. 148, 155 (1951) ; Heinecke 
v. United States, No. 16,194, decided July 27, 1961; Heller v. 
United States, 104 F.2d 466 (4th Cir., 1939)). In the Heller 
ease error was alleged because the judge in charging the 
jury read extracts from the opinion of two Supreme Court 
decisions, referring to the facts in those cases (104 F.2d at 
449). In holding that the charge was proper, the Court 
stated: 


°° * He [the Judge] read the facts as contained in 
the opinions of the court and explained that they were 
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to be considered only as iluustrating the rule laid down 
in the opinion. The charge was a clear and able ex- 
position of the law applicable; and the jury could not 
possibly have been misled by the portion of which 
appellant complains. * * * It is no objection to a 
charge that the rules as thus stated be illustrated 
either by hypothetical cases or by the facts of actual 
cases to which they have been applied; for there is no 
better way than this to explain a rule of law to the 
mind of the juror. 


CONCLUSION 


Wuenrerore, it is respectfully submitted the judgment 
of the District Court be affirmed. 


Davw C. AcHESoN, 
United States Attorney. 


Cuagtes T. Duncan, 
Artuur J. McLavensum, 
Dozrts H. SpancENBURG, 


Assistant United States Attorneys. 
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MEMCRANDUM FOR APPELLEES 

Comes now! the appellee by its etterney, the United States 
Attorney, and submits this memorandum in response to the question 
propounded by this Court in its order of Jeauary 18, 1962: 

"Where the Government in rebuttal of 6 

claim of entrapment offers evidence of predis- 

position and this evidence consists of a prior 

specific offense, should such evidence pe limited 

to a record of conviction of such offense, or to 

an admission by the defendant?" 

The Government contends taat the answer to the interrogatory 
should be no. We submit tnet this Court should not adopt a rule 
barring proof, by eyewitness testimony ia cpen court, of similar uo- 


punisned crimes to establisi "the predisposition and criminal design,’ 


Sorrells v. United States, 287 U.S. 453,451 (1932), of a defendant 


who invokes the defense of entrapment. 


We believe that Sorrells v. United States, supra, ‘= dic- 
positive on its facts of the question posed by the Court. In thet 
case, after the defendant had offered testimony tending to support a 
defense of entrapment, the Government called three witnesses who 
testified that the’ defendant had the geaseral reputation of a rum run- 


ner. It is certainly true, as the Court notes, that "/t here was 
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no evidence that the defendent hed ever possessed or sold any | 
intoxicating liquor prior to the transaction in question." Ia/at 


4hi. /Eaphasis supplied? It is clear, however, from the opinion of 
the Court of Appeals, in Sorrelis, that the Government's rebuttel 
evidence also included testimony, admitted over objection, of ln 
41llicit sale of liquor by g@efendent to government agents made sub- 
sequent to the offense for which Sorrells was indicted and convicted. 
“Me court admitted, over defendant's objection, testimony to ‘the 
effect that ebout six weeks after the sale charged in the indictment, 
ag to which the defense of entrapment was asserted, defendant at his 
bome sold s half gallon of liquor to Martin end another probibition 
egent." Sorrelis v. United States, 57 F.21 973, gts (kth cir. 1932) > 
| 
Sorrells, therefore, cannot properly he read as merely 
authorizing the use of general reputetion evidence to esteblish a 
willingness snd predisposition to commit the crime charged. It suthor- 
izes as well the use upon revuttal of evidence of a similar wmpuni shed 


offense 2 No distinction attaches +o the fact that the other offense 


4n Sorrells occurred subsequent to the offense cherged, while in the 
| 


oe — ne 


1/ Compare the statement of the case in Judge Soper's dissent, 57 
F.2a at 960. 

| 
2/ It may be noted that whereas the members of the Court of Appeals 
disagreed over tue issue of whether a jury question had been made 
out on the defense of entrapment, there was no dissent from the hold- 
ing sustaining the admission of the specific offense evidence. 
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case at bar it occurred prior to it. Where the issue is the disposi- 
tion of the defendant to commit the act charged, the seme principle 
governs prior and subsequent acts. Cf. Miller v. United States, 


93 U.S. App. D.C. 76, 207 F.2d 33 (1953). 


Tuis Court, to our knowledge, has never heretofore limited 


rebuttal in entrapment situations so as to exclude evidence of similar 
uapwaished acts. The predisposition of the defendant to traffic in 
narcotics was established in Trent v. United States, 109 U.S. App. 
D.C. 152, 204 F.2a 286 (1960), cert. denied, 365 U.S. 689 (1962), by 
the testimony of Delores Terry, who stated that appellant hea supplied 
drugs to her frequently. While her testimony is not reported in ex- 
tenso, it is apparent that she was testifying as to a eeries of 
specific transactions between nerself and appellant, and not as to 
appellent's reputation in the community as e drug peddler. ‘The dis- 
sent contends that the evidence established entrapment as a, matter 
of law, and that there was plain error in the jury charge, but it 
does not urge that error of any kind resulted from the admission of 
Delores Terry's testimony. | 

Other courts have on numerous occasions permitted the govern- 
ment to rebut a defense of entrapment by proof of specific ecpustatied 
offenses. Typical of these cases in United States v. Becker , 62 F.2d 
1007, 1008 (24 Cir. 1933), in which Judge Learned Hand stated that 
rebuttal might properly show "an existing course of simter criminal 


conduct; the accusedse already formed design to commit the ‘crime or 
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case at bar it occurred prior to it. Where the issue is the disposi- 
tion of the defendant to commit the act charged, the seme principle 
governs prior and subsequent acts. Cf. Miller v. United States, 


93 U.S. App. D.C. 76, 207 F.2d 33 (1953). 


Thuis Court, to our knowledge, has never heretofore limited 
rebuttal in entrapment situstions so as to exclude evidence of similar 
uapunished acts. The predisposition of the defendant to traffic in 


narcotics was established in Trent v. United States, 109 U.S. App. 


D.C. 152, 204 F.2d 286 (1960), cert. dented, 365 U.S. 889 (1961), by 


the testimony of Delores Terry, who stated that appellant hed supplied 
drugs to her frequently. While her testimony is not reported in ex- 
tenso, it is apparent that she was testifying as to a series of 
specific transactions between nerself and appellant, and not as to 
appellant's reputation in the community as a drug peddler. The dis- 
gent contends that the evidence established entrapment as a matter 

of lew, and that there was plain error in the jury charge, but it 
does not urge that error of any kind resulted from the admission of 


Delores Terry's testimony. 


Other courts have on numerous occasions permitted the govern- 
ment to rebut a defense of entrapment by proof of specific unpunished 
offenses. Typical of these cases in United States v. Becker, 62 F.2d 
1007, 1008 (2a Cir. 1933), in which Judge Learned Hand stated thet 
rebuttal might properly show "an existing course of similar criminal 


conduct; the accusedte already formed design to coumit the crime or 
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similar crimes; his willingness to do so, as evinced by ready con= 


;leisence." Significently, in Becker, which was & prosecution for 
mailing obscene matter, two former customers of the defendant testi- 
fied shout a specific trensa¢tion which they hed hed with bia. While 
it is trve, as this Court has held, per Edgerton, J-, in sullivan ve 
United States, 95 U.S. App. D.C. 78, 219 F.2a 760 (1955), that prior 
specific unpunished acts may be proved by the defendant's eatiesions, 
we have found no case which requires that they must be 80 proved. 
On the contrary, the most common situation is that in which proof is 
mede, not by admission, but by hostile eyewitness testimony. BeBe, 
Nero v. United States, 189 F.2d 515 (6th Cir. 1951), cert. denied, 
342 U.S. 872 (1951); Mitchell v. United States, 143 F. 2a 953 (10th 
Cir. 1944); United States v. Lauer, 287 F.2a 633 (7th Cir. 196), 
cert. denied, 368 U.S. 818 (1961) (semble). In some cases, hearssy 
evidence has apparently been used to establish the puntshsble act or 
acts. E.g. United States v. Valdes, 229 F.2d 145 (ad Cire, 1956), 
cert. denied, 350 U.S. 996 (1956) (hearsay evidence of specific 
sales of narcotics, reputation evidence, and admissions of prior 
convictions admitted); Weathers v. United States, 126 F.2d n8 (5th 
Cir. 1942) cert. denied, 316 U.S. 681 (1942); Hunt v. United States, 
103 U.S. App. D.C. 309, 258 F.2d 161 (195% cert. denied, 358 U.S. 
936 (1959) (semble). 


| 
The proposition that eyewitness testimony of prior similar 
unpunished offenses should be admisseble to rebut the defense of 


entrapment is as amply eanacwts logic as it is in law. ALthough 
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normally other offenses may not be proved, in those situations in 
which such evidence is received the law does not discriminate against 
proof by eyewitness and in favor oz proof by admission. E.g., Miller 
v. United States 93 U.S. App. D.C. 76, 207 F.2d 33 (1953) (sex offense) ; 
Brehm v. United States, 90 U.S. App. D.C. 370, 196 F.aa 769 (1952), 
cert, denied, 344 U.S. 838 (1952) (common scheme). In Hodge v. United 
States, 75 U.S. App. D.C. 332, 126 F.2d 849 (1942), this Court said: 
"x * * In prosecutions for sexual offenses, however, there is a well 
established exception, the theory of which is that as the mental dis- 
position of the defendant at the time of the act charged is relevant, 
evidence that at some prior time he was similarly disposed is also 
relevant. Evidence of prior acts between the same parties is ad- 
missable, therefore, as showing a disposition to commit the act 
charged, the probabilities being that the emotional predisposition 

or passion will continue.” It is equally well established that where 
the defense of entrapment is raised, "/t /he predisposition and 
criminal design of the defendant are relevant.” Sorrells v. United 
States, 287 U.S. at 451. We submit that the logic which permits 

proof of similar uapunished offenses to show a criminal disposition 


in cases such as Hedge v. United States, supra, supports the use of 


the same type of evidence to show predisposition to rebut the defense 


of entrapment. 


A further, and equally compelling consideration, arises 
from the fact that in Sorrells, the Supreme Court approved the use 


of general reputation testimony to establish a predisposition to 
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commit the offense charged. The use of evidence of this nature has 
been repeatedly approved. E.g-, Trice ve United States, au Fea 
513 (9th Cir. 1954) cert. denied, 348 U.S. 900 (1954) 5 Heat ve 
United States, 169 F.2a 1007 (10th Cir. 1948); Silk v. United States 
16 F.2d 568 (8th Cir. 1926} modified on rehearing, 19 F.2d B (8th 
Cir. 1927); Cratty v. United States, 82 U.S. App. D.C. 236, 243, 163 
F.2d 844, 851 (1947). Yet evidence of reputation is rank heersay 
when offered to establish the truth of the matters reputed; at allows 
for no cross examination upon the ultimate fact, and it Lacks the 
guarantee of the oath, since the witness can testify only es to what 
he has heard said in the community. Moreover, incriminating repute- 
tion evidence thrusts a very great burden upon & Peers he can- 
not, for example, raise the defense of alibi, as he can vith an 
accusation of a specific offense. Proof by eyewitness of a specific 
act is far less prejudicial to a defendant: it is given under oath, 
with opportunity for cross examination and it is susceptible toa 
greater range of defenses. Cf. Marshall v. United States, 258 F.2d 
gk, 102 (1Cth Cir. 1958) (Dissenting opinion). Moreover, evidence 
of a specific occurrence is probebly more relevant, and certainly 
more reliable, than community rumor. Consequently the admi ssability 
of reputation evidence argues & fortiori for the dni ssebility of 


eyewitness testimony about a specific similar occurrence. 


Finally, it may be ergued that evidence of an identical 


wmpunished act, whatever its relevance, should be excluded because 
| 


of its prejudicial nature. Certeinly there is a greater potential 
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for prejudice in reputation evidence and proof of convictions, both 
of which are broadly recognized as admissable. Moreover, as the 
Supreme Court stated in Sorrells, 287 U.S. at 451: 


“ % % * 4f the defendant seeks acquittal by reason 

of entrapment he cannot complain of an appropriate end 
searching inquiry into his own conduct and predisposi-~- 
tion eas bearing upon that issue. Tf in consequence he 
suffers a disadvantage, he has brought it upon himself 
by reason of the nature of his defense." 


s/ DAVID C. ACHESON 
DAVID C. ACHESON, 
United States Attorney. 


s/ NATHAN J. PAULSON 
NATHAN J. PAULSON, 
Assistant United States Attorney. 


s/ HARRY K. SCHWARTZ 
HARRY K. SCHWARiZ, 
Assistant United States Attorney. 
CERTIFICATE OF SERVICE 
T hereby certify that a copy of the foregoing Memorandum 


has been mailed to attorney for appellant, George Shadoan, Esq., 


425 Sth Street, N. W., Washington 1, D. C., this 6th day of 


February, 1962. 


s/ HARRY K. SCHWARTZ 
BARRY K. SCHISRT2, 
Assistant United States Attorney. 
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THE QUESTION RAISED BY COURT ORDER 


MEMORANDUM OF APPELLANT REGARDING 


DATED JANUARY 18, 1962 


This memorandum answers affirmatively the question: 


NWhere the Government in rebuttal of a claim 
of entrapment offers evidence of predisposition 
and this evidence consists of a prior specific 
offense, should such evidence be limited to a 
record of conviction of such offense, or to an 
admission by the defendant?" 


A valid defense of entrapment arises from the inter- 


action of two variable factors: (1) the nature of the 


-2- 


police “eRe and (2) the predisposition of the ac- 
1 


cused. In proving that the eccused in fact possessed 
a pre-existing willingness to commit the crime if afforded 
an opportunity, the Government has the widest variety of 
evidentiary tools known to the law in approaching the task. 
The predisposition may be shown by (1) convictions of simi-~ 
lar offenses, (2) the accused's testimony at trial indi- 
cating ready complaisance, (3) the accused's extra- 
judicial admissions, (4) the accused's reputation in the 
community for such activity, and (5) the accused's acti~ 
vity leading up to and forming a part of the circumstances 
of the offense Ee oe This latitude of proof is justi- 
fied by the often quoted statement from the majority opinion 
in Sorrells v. United States, 287 U.S. 435, 451 (1932): 
(1)£ the defendant seeks acquittal by reason 
of entrapment he cannot complain of an appro- 
priate and searching inquiry into his own con- 


duct and predisposition as bearing upon that 
issue. 


1/ Cowen, The Entrapment Doctrine, 49 Journ., Crim. Law 
447, (1959). 


Sherman v. United States, 356 U.S. 369 (1958). 
Masciale v. United States, 356 U.S. 386 (1958). 

Ibid. 

Sorrells v. United States, 287 U.S. 435, 441 (1932). 
United States ve Sherman, 200 F.2d 880 (2d Cire, 1952). 


o> Bh ie | 
| 
The question raised by this Court is whether now 
we may consider it appropriate to enlarge that inquiry 
to include proof of other distinct and isolated offenses 
| 
when those offenses were not the subject of conviction. 
I. | 
PROOF OF PRIOR SPECIFIC OFFENSES_IS_ THE MOST 


INFLAMMATORY _AND PREJUDICIAL TYPE OF EVIDENCE 


As has been pointed out by authority almost too nu- 
yi 1 


merous to mention, the greatest danger of prejudice arises 
when the jury is informed that the accused is believed to 
have committed other similar offenses. It is sheer fic- 
tion to believe that the jury regards this evidence as 
anything other than proof that the accused had committed 
prior offenses and thus is probably guilty of the present 


charge. 


Il. | 


| 
PROOF OF PRIOR SPECIFIC OFFENSES CARRIES THE 


ie Se nn 


INEVITABILITY OF UNFAIR SURPRISE 


It is basic to our system that the accused be ad- 


vised of the charge prior to trial in order that he may 


a 


7/ Frankfurter, J.; concurring in Sherman v.'United States, 
supra. See also, McCormick, Evidence §115 (1954). 


abaee 


gather evidence to present a defense. When, at trial, 
evidence is presented showing a similar offense, dis- 
tinct in circumstances and isolated in time, it is in- 
evitable that the accused cannot be prepared to meet 
the charge. The present case perfectly illustrates the 


point. The prosecution must have been confident of the 


surprise. They allege an offense involving eighty (80) 


capsules of heroin committed in the presence of the police 
officer some ten (10) months before the current charge. 
Yet they know the accused must be unprepared to meet the 
surprise since they allege ten (10) months later that the 
same officer was able to be introduced to the defendant 

as a stranger. (J.A. 12). Likewise the unfairness of 

the evidence is further illustrated by the fact that after 
giving detailed testimony of the alleged incident and 
stating emphatically that a report had been made at the 
time, the report was not produced when a demand was made 


for it under the Jencks Statute. (J.A. 112). 


III. 
TO ALLOW THE GOVERNMENT TO PROVE THE OPERATIVE FACT OF 
PREDISPOSITION BY PROOF OF ALLEGED PAST OFFENSES IS TO 
ALLOW THE PROSECUTION TO LIFT ITSELF BY ITS BOOTSTRAPS 
To rebut the defense of entrapment, the Government 


must introduce evidence to show the predisposition of the 


ar Soe 


8/ | 
accused. As stated above, this evidence may 


forms. However, one of them should not be proof of prior 
alleged offenses distinct and unrelated to the current 


charge. Obviously, in the present case, had the Govern- 


ment been able to prove that alleged sale of ten months 


past, the accused would have been so charged. However, 
the evidence was so weak that charges were never made. 
Certainly it is unfair to allow the burden of proving the 
current charge to be carried by making accusations of past 
improbable offenses -- the only effect of which can be to 
prejudice the jury. The accused was never given an oppor- 
tunity to rebut the charges. Had the alleged) sale been 
the subject of a trial and verdict of not guilty (as we 
may safely assume would have been the case) the accused 
could use the not guilty verdict to demonstrate the weak- 


ness of the charge. He might likewise call some of his 


8/ Sorrells v. United States, supra note 5, United States 
v. Sherman, supra, note 6. 


9/ Cowen, supra note 1. See also United States v. Washington, 
20 F.2d 160, 162: | 


A hated and suspected man must stand before 
the court like any other, to be fairly tried 
for the offense charged against him, and not 
otherwise. Nothing can justify...into a trial 
for a specific offense hearsay complaints or 
officers suspicions about other offenses... 
Neither suspicion nor honest belief that de- 
fendant committed other offenses at other times 
has any place in the inquiry. 


atone 


witnesses from the first trial to rebut the renewed charge. 
But in the current circumstance, without notice, the ac- 
cused can only take the stand to deny the charge. This 
allows the prosecutor to carry the day by telling the 

jury the matter is simply one of credibility -- who do 


they believe: the admitted drug addict and petty thief, 


or the policeman who stands uncharged with misconduct? 


The point is further emphasized by the fact that 
although the character of the accused may be blackened 
by charges of such alleged misconduct, no such charges 
may be leveled against the officer. Although the Govern- 
ment (Br. 13) takes the position that the decisive ele- 
ment is the "good faith’ of the officer in laying his 
trap, appellant is certain that the Government would not 
allow that "good faith" to be questioned in the same way 
that it is supported. Its support is the officer's ac- 
cusation of an alleged sale by defendant some ten (10) 
months previous. But it is clear that inquiry into this 
good faith could not take the form of showing prior mis- 
conduct of the officer not the subject of conviction. 
For example, the accused could not put into evidence 
that in the previous month the officer had been the 


accusing officer in cases where entrapment had been 


Lee | 
| 


found as a matter of law. He could not conduct a parade 

of witnesses testifying that the officer had attempted to 
entrap them. Similarly, prior acts of misconduct not the 
subject of conviction should be barred when relating to 

the accused. Otherwise the jury will convict on the theory 


that "where there's smoke, there's fire!. 


CONCLUSION 


For the reasons urged herein and in the principal 
| 
brief for Appellant, it is urged that appellant's convio~ 


| 
tion be reversed. 


Respectfully submitted, 


| 
George W. Shadoan 


424 Fifth Street, N. W. 
Washington 1, D. C. 


| 
Counsel for Appellant 


a! Biss 
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